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Court of Appeals of the District of Columbia 


Xo. 6150. 

i 

Continental Baking Company, Petitioner, 

I 

i 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue. 


1 Docket No. 448*3. 

i 

I 

Continental Baking Company, Petitioner, 

i 

v. | 

Commissioner of Internal Revenue, Respondent. 

i 

Appearances: 

I 

For Taxpayer: Robert Hardison, Esq. (withdrawn), 
Robert X. Anderson, Esq. 

For Comm’r: B. U. Steele, Esq., C. A. Ray, Escj[. 

Docket Entries. 

1929. I 

Jun. 11. Petition received and filed. Taxpayer j notified. 
(Fee paid.) i 

44 12. Copy of petition served on General Coujnsel. 

Aug. 6. Answer filed by General Counsel. j 

44 8. Copy of answer served on taxpayer, j General 

Calendar. 

1931. I 

May 1. Notice of appearance of Robert N. Anderson as 
counsel for taxpayer filed. 

Nov. 21. Hearing set Feb. 11, 1932. j 

1932. | 

Jan. 22. Motion to amend answer, amendment tendered, 
filed by General Counsel. 1/26/32 grainted. 
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1924 to January 10, 1925, and are in the amount of $447.42 
and $2,451.92 respectively. 

(4) The determination of tax set forth in said notice of 
deficiency is based upon the following errors: 

(a) The deficiency asserted is proposed against the peti¬ 
tioner under the authority of Section 280 of the Revenue 
Act of 1926 and is for taxes alleged to be due by the Living¬ 
ston Baking Company, an Illinois corporation of Chicago, 
Illinois. 

(b) Assessment of the additional tax for the fiscal year 
ended June 30, 1924 and the period July 1, 1924 to January 
10,1925 apparently is barred by the Statute of Limitations. 

(c) The petitioner denies that it is liable for any taxes 
due by the Livingston Baking Company, an Illinois corpora¬ 
tion, for the vears here involved or for anv other vears. 

(5) The facts upon which the petitioner relies as the 
basis of its appeal are as follows: 

The deficiency as determined bv the Commissioner of 

» • 

Internal Revenue apparently results from the disallowance 
of depreciation claimed by the Livingston Baking Company, 
Chicago, Illinois, and the petitioner, while denying 
4 that it is liable for anv taxes that might be due bv 
the Livingston Baking Company, Chicago, Illinois, 
and maintaining that the Commissioner of Internal Reve¬ 
nue is without authority to proceed against it under the pro- 


visions of Section 280 of the Revenue Act of 1926, maintains 
that the depreciation claimed by the Livingston Baking 
Company was not excessive and should not be disallowed. 

The taxes proposed apparently are barred by the Statute 
of Limitations as covered bv Section 1009a of the Revenue 


Act of 1924, and the petitioner, without prejudice to its de¬ 
nial of its liability for anv additional tax that might be due 
by the Livingston Baking Company, maintains that the 
Statute of Limitations for the vears here involved has ex- 
pired, and under the provisions of Section 1106 of the Reve¬ 
nue Act of 1926 anv liability of the Livingston Baking Com- 

• » >. * * 

pany has been extinguished. 

Under the provisions of the Revenue Act of 1928 the bur¬ 
den of proof of establishing the liability of a transferee is 
placed upon the Commissioner of Internal Revenue and its 
liability for any tax of the Livingston Baking Company, an 
Illinois corporation, is denied by the petitioner. 

Wherefore the petitioner prays that the Board hear and 
determine this appeal and find that 
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(1) No deficiency is determinable against the petitioner 
for the fiscal year ended June 30, 1924 and the period July 
1,1924 to January 10, 1925, for any taxes that might be due 
by the Livingston Baking Company, an Illinois corporation 
of Chicago, Illinois. j 

ROBERT HARDISON, j 

R., ^ i 

Counsel for Petitioner, 

622 Denrike Building, Washingtoif , D. C. 


State of New York, j 

County of New York, ss: j 

M. L. Livingston, lierebv dulv sworn, savs that !he is the 
President of the Continental Baking Company, above 
named, and that he is duly authorized to verify the fore¬ 
going petition; that he lias read the foregoing petition, or 
had the same read to him, and is familiar with tfie state¬ 
ments contained therein, and that the facts stated hre true, 
except, as to those facts stated to be upon information and 
belief, and those facts lie believes to be true. 

M. L. LIVINGSTON. 


Subscribed and sworn to before me this 10 dav of June, 
1929. * | 

[Seal of M. E. Williams, Notary Public, Nassau 

Countv.] 

M. E. WILLIAMS, 

Notary Public. 

Notarv Public, Nassau Countv. 

N. Y. Co. CPks No. 966, Reg. No. 0-606. 

Term Expires March 30, 1930. 


5 Exhibit A. 

Treasury Department, Washington. 


April 24, 


1929. 


Continental Baking Company, 

285 Madison Avenue, j 

New York, New York. j 

Sirs : j 

i 

In accordance with Section 274 of the Revenue {Act of 
1926, vou are advised that the determination of vdur tax 

7 m/ % | 
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liability for the liscal year ended 6/30/24 and the period 
7/1/24 to 1/10/25 discloses a deficiency of $2,899.34, as 
shown in the statement attached, as transferee of the 
Livingston Baking Company, Chicago, Illinois, under Sec¬ 
tion 280 of said Act. 

The section of the law above mentioned allows vou to 
petition the United States Board of Tax Appeals within 
sixty days (not counting Sunday as the sixtieth day) from 
the date of the mailing of this letter for a redetermina¬ 
tion of vour tax liabilitv. 

• • 

However, if you do not desire to petition, you are re¬ 
quested to execute the inclosed Form 866 and forward both 
original and duplicate to the Commissioner of Internal Rev¬ 
enue, Washington, I). C., for the attention of IT:C:P-7. 
The signing of this agreement form will expedite the clos¬ 
ing of your return by permitting an early assessment of 
any deficiencies and preventing the accumulation of inter¬ 
est charges, since the interest period terminates thirty 
da vs after filing the agreement form, or on the date assess- 
ment is made, whichever is earlier; whereas if no agree¬ 
ment is tiled, interest will accumulate to the date of assess¬ 
ment of the deficiencies. 

Respect fullv, 

D. H. BLAIR, 

Commissioner , 

(Signed) By C. B. ALLEN, 

Deputy Commissioner. 

Enclosures: Statement Form 866, Form 882. 

6 Statement. 


IT :E :R R-280-60D. 11 ML. 

In re: Continental Baking Company, 285 Madison Avenue, 

New York, New York. 


Year. 1 Vlicicney in tax. 

Fiscal ended June 30, 1924 $447.42 

Period July 1, 1924, to January 10, 1925 . 2,451.92 


Total . $2,899.34 


Under authority of Section 280 of the Revenue Act of 
1926, there is proposed for assessment against you the 
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amount of $2,S99.34, constituting your liability jas trans¬ 
feree of the assets of the Livingston Baking Company, Chi¬ 
cago, Illinois, for unpaid income taxes in the abovfe amount 
due from the company (plus any accrued penal tiy and in¬ 
terest) for the fiscal year ended June 30, 1924' and the 
period July 1, 1924, to January 10, 1925, as shown in the 
following statement: 

Fiscal Year Ended June 30, 1924. 

Net income reported . $1,98,520.94 

Add: I 

1. Excessive depreciation. 6,689.00 


Less: 


Total . $205,209.94 


2. Additional loss on sale of capital assets . 13,109.66 


Adjusted net income . $202,100.28 

Tax at 1214% . $25,262.54 

Previously assessed . ^4,815.12 


Deficiency in tax. i $447.42 

I 

1 

1 

7 Explanation of Adjustments to Net Incom^. 

I 

1. Depreciation has been allowed as recom- i 

mended by conference report and by sched¬ 
ules, copies of which have been previously i 
furnished you. i 

2. Loss sustained . $2il36.81 

Loss deducted . . . .. 10,027.15 


$^,109.66 

See attached schedule. j 

i 

Period July 1, 1924, to January 10, 1925. 

Net income reported . $152,803.66 

Add: ! 

1. Excessive depreciation. 22^062.06 


Total . $174,865.72 
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Less: 

2. Additional loss on sale of capital assets 2,808.93 

Adjusted net income.$172,056.79 

Tax at 12*4% for 180/190 of one year. $20,375.15 

Tax at 13% for 10/190 of one year. 1,177.23 

Total tax assessable. $21,552.38 

Previously assessed. 19,100.46 

Deficiency in tax . $2,451.92 


Explanation of Adjustments to Net Income. 

1. See prior year. 

2. Loss on sale of assets. (See attached schedules.) 

Deducted (book value) .. $7,604.32 

Additional loss. 4,795.39 


$2,808.93 

See attached schedule. 

8 Section 281 of the Revenue Act of 1926 provides 
that notice of a deficiencv or other liabilitv, if 

mailed to the taxpayer or other person subject to liability 
at his last known address, shall be sufficient for the pur¬ 
pose of this title even if such taxpayer or other person is 
deceased, or is under a legal disability, or, in the case of a 
corporation, has terminated its existence. 

9 [Stamp:] Received Jan. 22, 1932. IT. S. Board of 
Tax Appeals. 

[Stamp:] United States Board of Tax Appeals. Lodged 
Jan. 22, 1932. 
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IT. S. Board of Tax Appeals. 

Filed Jan. 26, 1932. 

I 

United States Board of Tax Appeals. 

Docket No. 44873. 

Continental Baking Company, Petitioner, 

i 

i 

vs. i 

i 

Commissioner of Internal Revenue, Respondent. 

i 

Amended Answer . 

i 

i 

I 

Conies now the Commissioner of Internal Revenue, bv 
his attorney, C. M. Charest, General Counsel, Bureau of 
Internal Revenue, and for amended answer to thej petition 
of the above-named taxpayer admits, denies and alleges as 
follows: 

1. Admits the allegations contained in paragraph 1 of 
said petition. 

2. Admits that the notice of deficiency was mailed to 
the petitioner on April 24, 1929, and that the co^y with 
statement attached to said petition is a true and correct 
copy thereof. 

3. Admits the allegations contained in paragraph 3 of 
said petition. 

4. Denies each and everv allegation of error contained 
in paragraph 4 of said petition. 

5. Denies each and every allegation contained ip para¬ 

graph 5 of said petition. Alleges that the notice jof defi¬ 
ciency was mailed to the petitioner within the time re¬ 
quired by law\ I 

Further answering, respondent alleges: 

That the Livingston Baking Company w’as at all times 
material herein a corporation duly organized and Existing 
under the law’s of the State of Illinois, with its principal 
office and place of business at Chicago, Illinois. 

10 That w’ithin the time required by law the respond¬ 
ent assessed additional income taxes against the said 
corporation for the fiscal period ended June 30, 1924, and 

2—6150a i 
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the period beginning July 1, 1924 to January 10, 1925, in 
the amounts of $447.42 and $2,451.92, respectively, which 
assessments with interest have not been paid and are still 
outstanding and unpaid. 

That subsequent to the date the aforesaid deficiencies in 
income taxes of the Livingston Baking Company became 
due and payable said Company conveyed and transferred 
all of its properties and assets of every kind and nature to 
this petitioner in exchange for 151 shares of the no par 
value capital stock of the petitioner and the assumption 
by the petitioner of all of the then existing liabilities of 
the Livingston Baking Company. That the Continental 
Baking Company, a Maryland corporation, or its subsid¬ 
iary corporations, owned all of the capital stock of both 
the Livingston Baking Company and the Continental Bak¬ 
ing Company at the time the assets of the former were 
transferred to the latter, and upon receipt by the Living¬ 
ston Baking Company of the said 151 shares of stock from 
the Continental Baking Company same was immediately 
transferred to the Continental Baking Corporation, and the 
Livingston Baking Company was subsequently dissolved. 
The aforesaid deficiencies in income taxes assessed against 
the Livingston Baking Company for the fiscal year ended 
June 50, 1924 and the period July 1, 1924 to January 10, 
1925, in the respective amounts of $447.42 and $2,451.92 
constituted a just and valid claim against and liability of 
said company at the time its assets were transferred 
11 to this petitioner, and respondent claims and asks 
judgment against the petitioner for said deficiencies, 
plus interest as provided by law, under the provisions of 
Section 280 of the Revenue Act of 1926. 

Wherefore, respondent prays that his determination be 
in all things approved. 

C. M. CHAREST, 

( renewal Counsel, 
Bureau of Internal Revenue. 


(Signed) 


Of Counsel: 

J. H. YEATMAN, 

Special Attorney , 

Bureau of Internal Revenue. 
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12 [Stamp:] United States Board of Tax I Appeals. 

Filed Mar. 7, 1932. j 

i 

United States Board of Tax Appeals, j 

I 

Docket No. 44873. j 

I 

Continental Baking Co., Petitioner, ! 

i 

i 

Commissioner of Internal Revenue, Respondent. 

i 

Reply to Amended Answer. 

! 

Now comes the Continental Baking Co., the petitioner 
herein, and by its attorney replies to the amende^ answer 
to the petition heretofore filed in this appeal. 

Replying to the allegations of the respondent’s amended 
answer which follow paragraph 5 thereof, the pjetitioner 
admits that the Livingston Baking Co. was at all times 
material herein a corporation duly organized and i existing 
under the laws of the State of Illinois, with its principal 
office and place of business at Chicago, Illinois. 

Further replying, the petitioner denies each arid every 
allegation contained on pages 2 and 3 of the said amended 
answer. | 

Further replying, the petitioner denies that it jLs liable 
under the provisions of Section 280 of the Revenu^ Act of 
1926, or any other provision of law, for tliej alleged 

13 deficiencies in income taxes of the Livingstonj Baking 
Co. in the amounts of $447.42 and $2,451.92,| or any 

other amount whatsoever. 

Wherefore, the petitioner prays that this Boapd may 
hear the proceeding and determine that there is no jamount 
due from it. 

Respectfully, 

ROBERT N. ANDERSON, j 
Attorney for Petitioner 
Munsey Building , Washington, D. C. 
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14 United States Board of Tax Appeals. 

Docket No. 44873. 

Continental Baking Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Promulgated March 7, 1933. 

Where petitioner, in exchange for all of the taxpayer’s 
assets, transferred to the taxpayer shares of its capi¬ 
tal stock and assumed all existing liabilities of the 
taxpayer, petitioner is liable as transferee for addi¬ 
tional Federal taxes due from the taxpayer. 

Robert X. Anderson, Esq., for the petitioner. 

B. U. Steele, Esq., for the respondent. 

This is a proceeding for the redetermination of the as¬ 
serted liability of the petitioner as transferee, for the 
income taxes of the Livingston Baking Company for the 
fiscal year ended June 30, 1924, and the period July 1, 
1924, to January 10, 1925, in the respective amounts of 
£447.42 and $2,451.92. 

It is alleged by the petitioner: (1) That assessment of 
the additional taxes is barred by the statute of limitations: 
(2) that there is no liability on its part for the taxes of 
the Livingston Baking Company; and (3) that the depre¬ 
ciation deductions claimed bv the Livingston Baking Com- 
pany were not excessive. 

At the hearing petitioner abandoned each of the assign¬ 
ments of error except the second. Thus the only issue re¬ 
maining is whether petitioner is liable, at law or in equity, 
as a transferee of property of the Livingston Baking Com¬ 
pany for the additional taxes asserted by respondent. 

Findings of Fad . 

The petitioner is a Delaware corporation, with princi¬ 
pal office at Xew York, New York. 

The Livingston Baking Company was, at all times ma¬ 
terial herein, a corporation duly organized and existing 
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under the laws of the State of Illinois, with principal office 
at Chicago. j 

The minutes of a meeting of the board of directors of 
petitioner held on September 24, 1926, contain 'the follow¬ 
ing : | 

15 Now, Therefore, Be It Resolved, that the proposal 
of said Livingston Baking Company to transfer and 
convey to this corporation all its said properties jand assets 
of every kind and nature, tangible or intangiblej including 
the business as a going concern, and the good wlill of said 
corporation, as of September 18, 1926, excepting motor 
vehicles which shall be transferred as of January 1, 1927, 
which said properties and assets the Board of 1 Directors 
does hereby adjudge and declare to be of a v^lue equal 
to a value of the shares of this corporation to |be issued 
therefor, and which said properties and assets \ire desir¬ 
able and useful for the business of this corporation be and 
they are hereby accepted, and that the proper Officers of 
this corporation be, and they hereby are, authorized and 
directed to accept such proposal on behalf of |this cor¬ 
poration, and to take such steps as may be necessary to 
acquire said properties and assets and assume all existing 
liabilities of said corporation, and further j 

Resolved, that the proper officers of this corporation be, 
and they are hereby, authorized and directed upon the de¬ 
livery to this corporation of all conveyances, bills of sale, 


assignments, agreements and other instruments of|transfer 
of said properties and assets, to issue and deliver to said 
corporation, certificate for one-hundred-fifty-onje (151) 
shares of stock of this corporation, without noijninal or 
par value. i 


The transfer of the assets of the Livingston! Baking 
Company to the petitioner was authorized by thje board 
of directors of the Livingston Baking Company atja meet¬ 
ing held on September 24, 1926, and by the stockholders 
of that company at a special meeting held on October 2, 
1926. The minutes of each meeting recite that the Con¬ 
tinental Baking Corporation, a Maryland corporation, 
owns all the outstanding stock of the Livingston !Baking 
Company, except directors’ qualifying shares, alid also 
owns together with other corporations all the outstanding 
stock of the Continental Baking Company (the petitioner 

i 
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herein) and that the transaction was proposed by the Con¬ 
tinental Baking Corporation and the petitioner. 

As of September 18, 1926, 151 shares of the capital stock 
of the petitioner were duly transferred to the Livingston 
Baking Company in exchange for all of its assets. Such 
stock at that time was worth approximately $10,000 per 
share. 

The balance sheet of the Livingston Baking Company 
as of September 18, 1920, shows total liabilities, exclusive 
of its capital stock liabilities, of $888,198.85. Such figure, 
however, does not include anv amount of additional Federal 

7 • 

taxes of the Livingston Baking Company for the fiscal 
year ended June 30, 1924, or the period July 1, 1924, to 
January 10, 1925. Such balance sheet shows assets of a 
value of $2,533,923.58, which includes cash in the amount 
of $515,021.77, marketable securities in the amount of $112,- 
157.25, accounts receivable in the amount of $86,855.80 and 
sundry investments in stocks, bonds, mortgages, etc., in the 
amount of $187,800. The petitioner paid the indebtedness 
of the Livingston Baking Company which was shown upon 
the balance sheet of that company on September 18, 
16 1926. The Federal tax liability herein involved has 

not been paid by petitioner. 

The stock which petitioner transferred to the Livingston 
Baking Company was held by that company until April 5, 
1927, when it was transferred to the Continental Baking 
Corporation, owner of all of the stock of the Livingston 
Baking Company, except qualifying shares. The Living¬ 
ston Baking Company thereafter remained in existence but 
was inactive. 

The transfer by the Livingston Baking Company of its 
assets to the petitioner was not made with intent to defeat 
or defraud the Government of taxes. 

On September 24, 1927, there were assessed against the 
Livingston Baking Company additional taxes in the 
amounts of $447.42 and $2,45i.92 for the fiscal year ended 
June 30, 1924. and the period July 1, 1924, to January 10, 
1925, respectively. Such amounts have never been paid. In 
the letter dated April 24, 1929, which is the basis for the 
instant proceeding, the respondent proposed the assess¬ 
ment of such amounts, plus any accrued penalty or in¬ 
terest. against this petitioner as transferee of the assets 
of the Livingston Baking Company. 
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Opinion. 


le burden 
taxes in 
h Baking 
board of 


The only question here presented is whether the peti¬ 
tioner is liable at law or in equity, as a transferee, for the 
additional taxes asserted by the respondent to bej due from 
the Livingston Baking Company for the fiscal yjear ended 
June 30, 1924, and for the period Julv 1, 1924, to Januarv 
10, 1925. * | 

The burden of proof in a transferee proceeding is upon 
the respondent to show the liability of the alleged trans¬ 
feree, but not to show the correctness of the determination 
of the tax liability of the transferor corporation^ Section 
912 of the Revenue Act of 1924, as amended tyy section 
602 of the Revenue Act of 1928. 1 

It is our opinion that the respondent has met t 
of showing that the petitioner is liable for thd 
question under its contract with the Livingsto 
Company. In the minutes of the meeting of the 
directors of the petitioner held on September 24, 1926, 
wherein the acquisition of the assets of the Livingston 
Baking Company was authorized, the officers were author¬ 
ized and directed to “take such steps as may be Necessary 
to acquire said properties and assets and assume! all exist¬ 
ing liabilities of said corporation". By assuming‘fall exist¬ 
ing liabilities” at the time of the transfer oi) Scptem- 
17 her 18, 1926, the petitioner assumed any Additional 
tax liability of the Livingston Baking Company for 
the fiscal year ended June MO, 1924, and for the period July 
1, 1924, to January 10, 1925, even though at shell time 
such deficiencies were not assessed against the Livingston 
Baking Company and may not have been determined by 
the respondent. At that time all the events had occurred 
which fixed the. amount of the tax and determined the lia¬ 
bility of the taxpayer to pay it. United States V. Ander¬ 
son, 269 IT. S. 422. Cf. Updike v. United States, 8 Fed. 
(2d) 913; and United States v. Armstrong , 26 Fed. (2d) 
227. It is true that Brayton Campbell, who is Secretary 
and treasurer of the Continental Baking Corporation and 
its subsidiaries, testified that it was his understanding that 

I 

- - 

' Sec. !>12. In proceedings before the* Hoard the burden of proi>f shall Ik* 
upon the Commissioner to show that a petitioner is liable as ajtransferee 
of property of a taxpayer, but not to show that the taxpayer was liable 
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the petitioner was to assume only those liabilities con¬ 
tained in the balance sheet as of September 18, 1926. How¬ 
ever, the petitioner did not introduce the contract in evi¬ 
dence and we can not accept, as binding, the understand¬ 
ing of Campbell upon this question as against petitioner’s 
written minutes evidencing the agreement of the parties. 
The agreement is binding on the parties to it. His under¬ 
standing is not binding here. The minutes of the peti¬ 
tioner are a written admission by the petitioner of its 
liability in this respect, which is not overcome by Camp¬ 
bell^ understanding to the contrary. It is for the Board 
to construe these minutes and it is not bound by Camp¬ 
bell’s construction. As stated, we believe the respondent 
has met the burden placed upon him in this respect. Such 
a contractual liabilitv is enforceable under section 280 of 
the Revenue Act of 1926. American Equitable Assurance 
Co. of Neiv York, 27 B. T. A. 247. 

If petitioner did not assume such taxes in its agreement 
with the Livingston Baking Company, petitioner is never¬ 
theless liable under the well established doctrine that if one 
corporation takes over all the assets of another corporation 
without giving adequate consideration, thereby leaving 
the transferor without means of paying its creditors, it is 
liable for the amounts due to the creditors, to the value 
of the assets received bv it. It is true that the stock of 

mt 

petitioner which was transferred to the Livingston Baking 
Company in exchange for the assets had a value of 
$1,510,000, which was greatly in excess of the amount of 
tax here in controversy, but it is well settled that creditors 
may not be forced to give up the real, tangible assets of a 
corporation as security and look for payment alone to 
stock of another corporation. 

In Signal Gasoline Corp 25 B. T. A. 532, there was in¬ 
volved a situation substantiallv similar to that in the in- 
stant proceeding and we held the transferee liable. We 
there stated: 

18 Similar questions of transferee liability have been 
before ius on numerous occasions, and it is now well 
settled by decisions of the Board that where one corpora¬ 
tion transfers its assets to a new corporation in exchange 
for stock of the latter which is issued directlv to the stock- 
holders, leaving the transferor without assets to satisfy its 
creditors, the new corporation is liable to the creditors of 
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the old to the extent of the value of the property received. 
Woodley Petroleum Co. et al., 16 B. T. A. 253 j Concrete 
Industries Co., 19 B. T. A. 655; Gideon-Anders tyn Co., 20 
B. T. A. 106; Wayne Body Corporation, 22 B. T. A. 401, and 
cases cited therein. Many courts have reached the same 
conclusion where stock of the new corporation was deliv¬ 
ered to the old corporation and later distributed td its stock¬ 
holders, which is the situation in the instant c^se. Jen¬ 
nings Neff <0 Co. v. Chrystal Ice Co., 128 Tenn. 231; 159 
S. W. 1088; Altoona v. Richardson, 81 Ks. 717; 106 Pac. 
1026; 26 L. R. A. (X. S.) 651 ; Hibernia Insurance Co. v. 
St. Louis (f New Orleans Transportation Co., 13 Fed. 516; 
American Railway Express Co. v. Commonwealth, 190 Ky. 
636; 228 S. W. 433; Grenell v. Detroit Gas Co., TL12 Mich. 
70; 70 X. IV. 413; Chicago I. cC S. R. Co. v. Taylor, 183 Ind. 
240; 108 X. E. 1. The reason for application of the rule in 
cases of the latter group where the old corporation is not 
without assets, having received stock of the new! corpora¬ 
tion, is stated as follows in Jennings Neff <£ Co. v. Chrystal 
Ice Co., supra: 

Creditors of the old corporation cannot be required to 
look alone to the stock and bonds which were substituted 
for the real, tangible assets of that corporation. Tl’he value 
of securities so substituted is more or less problematical, 
and creditors should not be forced to surrender their claim 
against available, visible assets, and transfer such|claim to 
new securities. The remedy cannot thus be hindered and 
impaired for the benefit of stockholders. * * *1 

See also to the same effect Melver v. Young Hardware Co., 
144 X. C. 478; 57 S. W. 169. These principles weije recog¬ 
nized and applied by this Board in Waterproofed Products 
Co., 25 B. T. A. 648, and in West Texas Refining & develop¬ 
ment Co., 25 B. T. A. 1254, wherein we held the transferee 
corporation liable even though the stock which it exchanged 
for the assets of the transferor corporation was shown to 
have a value at least equal to the net value of the assets. 

The transferee corporation is liable whether it jwas or¬ 
ganized for the purpose of absorbing the business of the 
transferor or whether it was already in existence. In City 
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of Altoona- v. Richardson Gas <f* Oil Co ., 81 Kan. 717; 10G 
Pac. 1025, the court quoted with approval the following: 

44 * * * Where, however, there is an absorption of the 

business and assets—in other words, a merger de facto—by 
either a corporation formed for the purpose, or one already 
in business, the liability of the corporation receiving the 
assets is rested upon the familiar trust fund doctrine, since 
such receiving corporation does not stand as a bona tide 
purchaser for value. In such case the extent of the lia¬ 
bility is necessarily determined by the value of the prop¬ 
erty received.” Page 1120 of 11 L. R. A. (X. S.). 


The cases of Kinnet-Odom Co 19 B. T. A. 1124, and Ex¬ 
clusive Prescription Pharmacy , 21 B. T. A. 33, cited 
19 by petitioner, are distinguishable from the instant 
proceeding. In Kinnet-Odom Co ., supra , the tax¬ 
payer retained its cash, bills and accounts receivable, and 
stock on hand, and the Commissioner did not prove that 
the value of these retained assets was less than the amount 
of the taxes and other obligations. In the instant proceed¬ 
ing no assets of the transferor were retained bv it. In Ex- 
elusive Prescription Pharmacy. supra, it was not shown 
that the value of the consideration received by the taxpayer, 
other than stock, was less than the amount of the tax sought 
to bo collected from the alleged “transferee”. 

Metrop<ditau Securities Corp.. 19 B. T. A. 299, relied 
upon by petitioner, is also different from the instant pro¬ 
ceeding. In that proceeding the transferor “at the con¬ 
clusion of the transaction was possessed of assets [pre¬ 
ferred stock of the transferee] equal in value to those it 
had sold.” The proof in the instant proceeding does not 
sustain such a conclusion. Here the net worth of assets 


received by petitioner, as shown by the balance sheet of 
the Livingston Baking Company, was $1,645,724.73, not 
including any going concern or good will value, while the 
value of the stock transferred to the Livingston Baking 
Company was $1,510,000. 

Tlie assets which petitioner received had a value, accord¬ 
ing to the balance sheet of the Livingston Baking Company 
as of September 18, 1926, substantially in excess of the lia¬ 
bilities shown upon the balance sheet and the additional 
taxes herein involved. 
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• j 

We hold that the petitioner is liable for the‘additional 
taxes determined by respondent. The petitioner’s liability 
also includes interest upon such amounts from September 
18, 1926, the date as of which petitioner received jthe assets. 
Henry Cappellini, 16 B. T. A. 802, and Wayne Bbdy Corp., 
24 B.' T. A. 524. 

Decision ivill be entered under Rule 50. 

20 United States Board of Tax Appeals. 

i 

Docket No. 44873. ! 

I 

Continental Baking Company, Petitioner, 

• ! 

v. j 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the findings of fact and opinion promul¬ 
gated on March 7, 1933, in the above-entitled proceeding, 
counsel for the respondent having filed a propped final 
determination with notice of settlement, and cojmsel for 
petitioner having filed his acquiescence to such joroposed 
final determination, it is 

Ordered and decided that there is a deficiency in tax 
for the fiscal year ended June 30, 1924, in the amount of 
.+447.42, and that for the period July 1, 1924, to I January 
10, 1925, there is a deficiencv in tax of $2,451.92.! 

(Signed) STEPHEN J. McMAHOk, 

Member. 

i 

I 

[Seal U. S. Board of Tax Appeals.] j 

i 

Enter: Entered Apr. 28, 1933. | 


i 
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5. Ill its opinion the Board has held the petitioner liable 
both at law and equity for the taxes in question. The de¬ 
cision is clearly erroneous. The respondent has failed to 
meet the burden of proof placed upon him by statute. He 
has asserted that the petitioner contracted with the Living¬ 
ston Baking Co. to pay this tax liability but has not even 
produced the contract in question. The respondent also 
claims that the petitioner took over all the assets of the 
Livingston Baking Co., but has failed to show that the Con¬ 
tinental Baking Co., was not a bona tide purchaser for value. 

6 . On the other hand, the record clearly shows that the 
petitioner paid to the Livingston Baking Co. a fair and 
adequate consideration for its assets, and that it con¬ 
tracted to pay only those liabilities listed on a balance 
sheet dated September 18, 1929, which balance sheet did 
not list the taxes in question. 

7. This transfer, which took place more than a year prior 
to the assessment of the taxes in question, left the Living¬ 
ston Baking Co. with more than adequate means with 
which to pay those creditors whose liabilities were not as¬ 
sumed bv the Petitioner. 

25 8. Further, the record shows the transfer was not 

made with intent to defeat or defraud the Govern¬ 
ment of taxes. 

The petitioner believes and avers that errors were com¬ 
mitted by the Board to its damage and prejudice as follows: 

1. The Board erred in holding and deciding that the peti¬ 
tioner was liable at law and or in equity for the taxes as¬ 
sessed on September 24, 1927, against the Livingston Bak¬ 
ing Co., for the fiscal year ended June JO, 1924 and the 
period July 1, 1924 to January 10, 1925. 

2. The Board erred in holding and deciding that the 
respondent had met the burden of proof imposed upon him 
bv Section 912 of the Revenue Act of 1924, as amended 
by Section 002 of the Revenue Act to show that the peti¬ 
tioner is liable as a transferee of the property of the Liv¬ 
ingston Baking Company. 

3 . The finding of the Board that the petitioner contracted 
to pay the income taxes assessed against the Livingston 
Baking Co. on September 24, 1927, is not supported by any 
evidence and is erroneous. 

4 . The finding of the Board that the petitioner took over 
the property of the Livingston Baking Company without 
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giving adequate consideration therefor is, not supported by 
any evidence and is erroneous. 

5. The Board erred in failing to hold that tne evidence 
was legally sufficient to support a finding that the Peti¬ 
tioner did not contract to pay the income taxes as- 

26 sessed against the Livingston Baking Company on 

September 24, 1927. | 

6. The Board erred in failing to hold that the evidence 
was legally sufficient to support a finding that the!petitioner 
was a bona fide purchaser for value of the assets <^f the Liv¬ 
ingston Baking Company as of September 18, 1926. 

7. The Board erred in ordering and deciding upon rede¬ 

termination, that there was a deficiency due fronji the peti¬ 
tioner in the amount of the additional taxesj assessed 
against the Livingston Baking Company on September 24, 
1927 plus interest. ! 

Wherefore, your Petitioner prays that the decision of 
the Board of Tax Appeals entered herein against! it, be re¬ 
viewed and reversed bv this Honorable Court, and for such 
other and further relief as the Court may deem meet and 
proper in the premises. 

CONTINENTAL BAKING COM¬ 
PANY, 

By ROBT. N. ANDERSON, j 

Attorney for Petitioner, 
Munsey Building, Washington, I). C. 

J. NELSON ANDERSON, 

Of Counsel, 

27 City of Washington, ! 

District of Columbia, ss: 

J. Nelson Anderson, being duly sworn, deposes hnd says, 
that he is one of the attorneys for the petitioner j that he 
knows the contents of the foregoing petition; and that to 
the best of his knowledge and belief the statements herein 
are true and that the assignments of error are wbll taken 
and intended to be argued. 

J. NELSON ANDERSON. 

i 

Subscribed and sworn to before me this 27th day of July, 
1933 

[seal.] HALLOCK P. LONG, 

Notary Public. 
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28 i U. S. Board of Tax Appeals. 

Filed July 27,1933. 

Law Offices of Robert Xelson Anderson, Munsey Building 

Washington, D. 0. 

New York: 42 Broadway. Chicago: 100 No. LaSalle St. 

General Counsel, Bureau of Internal Revenue, Washington, 
D. C. 

In re: Continental Baking Company vs. Commissioner of 
Internal Revenue, Docket No. 44873. 

Dear Sir: 

You are hereby notified that on July 27, 1933, a petition 
for a review of the decision of the U. S. Board of Tax Ap¬ 
peals was filed with the Clerk of the Board, in the case of 
the Continental Baking Company, Petitioner, vs. Commis¬ 
sioner of Internal Revenue, Respondent, Docket No. 44873, 
a true copv of which petition is lierebv served upon vou. 
(S.) ROBERT N* ANDERSON* 

(S.) J. NELSON ANDERSON, 

Attorneys for the Continental Baking Co. 

Receipt is acknowledged this 27th dav of Julv, 1933. 

(S.) , E. BARRETT PRETTYMAN, 

General Counsel , Bureau of Internal Revenue. 
Attorney for Commissioner of Internal Revenue. 

29 [Stamp:] United States Board of Tax Appeals. 

Lodged Jan. 1G, 1934. 

U. S. Board of Tax Appeals. 


Filed Jan. 18,1934. 
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I 

Docket No. 44873. 

i 

i 

Continental Baking Company, Petitioner, 

vs. 

i 

Commissioner of Internal Revenue, Respondent. 
Stipulation With Respect to Statement of Evidence. 

I 

It is stipulated and agreed by and between the parties 
hereto that the attached statement of the evidence is true 
and complete. 

CONTINENTAL BAKING COM¬ 
PANY, | 

Petitioner, i 

By ROBT. N. ANDERSON, 

Attorney. 

COMMISSIONER OF INTERNAL 
REVENUE, | 

Respondent, j 

By E. BARRETT PRETTYMA^, 
General Counsel , Bureau of Internal Revenue. 


30 Statement of the Evidence. i 

i 

i 

(Before the United States Board of Tax Appeals', March 

28, 1932.) S 


Case Tried on Pleadings and Testimonv of Bravton 

Campbell. 


At the hearing of the above-mentioned cause the! follow¬ 
ing occurred: ! 


Brayton Campbell, called as witness by the respondent, 
testified that he was the Secretary and Treasurer! of the 
Continental Baking Corporation, Secretary of the Con¬ 
tinental Baking Company, and since September 18, 1926, 
Secretary and Treasurer of the Livingston Baking Com¬ 
pany. I 
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Counsel for the respondent then introduced in evidence 
as Respondent’s Exhibit “A”, hereto attached, a copy of 
the minutes of a special meeting of the Board of Directors 
of the Livingston Baking Companv on September 24. 
1926. 

He then introduced in evidence as Respondent’s Exhibit 
“B”, hereto attached, a copy of the minutes of the special 
meeting of the stockholders of the Livingston Baking Com¬ 
pany on October 2, 1926. (R., p. 9.) 

He also introduced in evidence as Respondent’s Exhibit 
“C”, hereto attached, a copy of the minutes of a special 
meeting of the Board of Directors of the Continental Bak¬ 
ing Company on September 24, 1926. 

The respondent then rested. 


Counsel for it he petitioner then called Brayton Campbell 
as petitioner’s witness, who having identified Petitioner’s 
Exhibit 1, hereto attached, as being a copy of the balance 
sheet of the Livingston Baking Company as at September 
18, 1926, testified that the liabilities listed on the 
31 said balance sheet did not include the Federal taxes 
for the fiscal year ended June 30, 1924, and the fiscal 
period ended January 10, 1925, in the amount of $447.42 
and $2,451.92 respectively (R., p-. 14, 21); that it was his 
understanding that the Continental Baking Company was 
to assume only those liabilities revealed in the balance 
sheet as of September 18, 1926 (Pet. Ex. 1) (R., p. 15); 
that the Continental Baking Company lived up to this ob¬ 
ligation and paid the liabilities listed on the balance sheet 
of September 18, 1926 (R., p. 18); and that “existing lia¬ 
bilities” referred to in Respondent’s Exhibit “C” did not 
include the Federal taxes indicated above. 

Brayton Campbell further testified that the 151 shares 
of the capital stock of the Continental Baking Company 
delivered to the Livingston Baking Company in exchange 
for all of its assets was a fair consideration for the said 
assets. (R., p. 16.) 

[Stamp:] Approved and ordered filed this 18 day of 
Jan.. 1934. Stephen .1. McMahon, Member. 
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32 Exhibit A. i 

j 

i 

Minutes of Special Meeting of Board of Directors of 
Livingston Baking Company. j 

A special meeting of the Board of Directors of Living¬ 
ston Baking Company was held at 285 Madisojn Avenue, 
New York, New York, on the 24th day of September, 1926, 
at 4:00 o’clock P. M. i 

The following directors were present: G. (j. Barker, 
Wade D. Holland, M. L. Livingston, constituting a ma¬ 
jority of the entire Board. j 

G. G. Barber called the meeting to order andi presided, 
and Brayton Campbell, Secretary, kept the records. 

The Secretary presented a waiver of notice, signed by 
all of the directors, which was ordered filed with the 
records. I 

The minutes of the last meeting of the Board jof Direc¬ 
tors were read and approved. I 

The Chairman stated that the meeting had bebn called 
for the purpose of considering the transfer and| convey¬ 
ance of the entire property and assets of the corporation. 

The Chairman stated that, of the surplus and nip profits 
of the corporation since the acquisition of all the outstand¬ 
ing shares of its capital stock, except directors’ qualify¬ 
ing shares, by Continental Baking Corporation, tjhere re¬ 
mained in the treasury as of September 18, 1926, the sum 
of $37,137.53. | 

Thereupon, upon motion duly made, and seconded, it was 
unanimouslv j 

33 Resolved, that a dividend of $37,137.53 be land the 
same is hereby declared upon the outstanding Cap¬ 
ital Stock of this corporation, payable to said stockholders 
in proportion to their respective holdings, and that the 
Treasurer of this corporation be and he is herejby au¬ 
thorized and directed to pay said dividend. 

i 

Thereupon, upon motion duly made and seconded, the 
following preambles and resolutions were unanimouslv 

1 i 

adopted: I 

Whereas, Continental Baking Corporation, a corpora¬ 
tion organized and existing under the laws of the State of 
Marvland, is the owner of all the outstanding shares of the 
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capital stock of this corporation, except directors’ qualify¬ 
ing shares, and is also the owner, together with various 
other corporations, all of whose outstanding capital stock is 
owned by said Continental Baking Corporation, of all the 
outstanding shares of the capital stock of Continental Bak¬ 
ing Co., a corporation organized and existing under the 
laws of the State of Delaware; and 


Whereas, it has been proposed by said Continental Bak¬ 
ing Corporation and Continental Baking Company that this 
corporation transfer and convey its entire property and as¬ 
sets, tangible or intangible, as of September 18, 1926, ex¬ 
cepting motor vehicles, which shall be transferred as of 
January 1, 1927, to said Continental Baking Company, in 
consideration of the issuance to this corporation of 151 
shares of the stock without nominal or par value of said cor¬ 
poration and of the assumption of said corporation of all 
existing liabilities of this corporation; and 

Whereas, it is for the best interests of this corporation 
and its stockholders to transfer and convey its entire prop¬ 
erty and assets to said Continental Baking Company; 

Xow, therefore, be it resolved, that it is advisable and 
for the best interests of this corporation to transfer and 
convey to Continental Baking Company, a corporation or¬ 
ganized and existing under the laws of the State of Dela¬ 
ware. all the property and assets of every kind and nature, 
tangible or intangible, of this corporation, including the 
business as a going concern and the good will of this cor¬ 
poration as of September 18, 1926, excepting motor ve¬ 
hicles, which shall be transferred as of January 1st, 1927, 


in consideration of the issuance to this corporation of 151 


shares of the stock without nominal or par value of said 


corporation and of the assumption by said corporation of 


all the existing liabilities of this corporation, and that the 


President or a Vice-President and the Secretarv or an 


Assistant Secretary of this corporation be and they are 
hereby authorized and directed, subject to the approval 
of the stockholders, to make and executed for and on be¬ 
half of this corporation, all deeds, transfers, conveyances, 
bills of sale, assignments, agreements and other instru¬ 
ments of transfer of the said property and assets of this 
corporation, and to deliver the same to said Continental 
Baking Company; and further, 

34 Resolved, that from after September 18, 1926, this 
corporation carry on its business until the actual 
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I 

1 


transfer of its property to said Continental Bkking Com¬ 
pany in behalf of and as the agent of said Continental 
Baking Company; and further j 

Resolved, that a meeting of stockholders of this cor¬ 
poration be called, to be held at the office of tljie corpora¬ 
tion in the City of Chicago, State of Illinois, cj>n the 14th 
day of October, 1926, at 2 o’clock P. M., unless Sooner held 
pursuant to waiver of notice signed by all thej stockhold¬ 
ers, to take action on the proposed transfer and Conveyance 
of the property and assets of this corporation, and that 
the Secretary or an Assistant Secretary be and hb is hereby 
directed to give notice thereof, as required by law and the 
by-laws of this corporation. 


Upon motion duly made and seconded, the following pre¬ 
amble and resolution were unanimously adopted: 

I 

Whereas, in the event that the transfer and c'ionvevance 
of the property and assets of this corporation! to Conti¬ 
nental Baking Company are approved by the stockholders 
of this corporation, this corporation will be the! holder of 
certain shares of the capital stock of said Continental Bak¬ 
ing Company and all of the capital stock of said Conti¬ 
nental Baking Company is owned by Continental Baking 
Corporation; | 

Xow, therefore, be it resolved, that the Treasurer of 
this corporation be and he is hereby authorized and in¬ 
structed to direct said Continental Baking Corppany to 
pay to Continental Baking Corporation any andj all divi¬ 
dends declared upon shares of stock of said Continental 
Baking Company that may be owned by this corporation. 

There being no further business before the meeting, it 
was, on motion dulv made and seconded, adjourned. 

(Signed) ‘ BRAYTON CAMPBELL, 

Secretary. 

35 Exhibit B. j 

Minutes of Special Meeting of Stockholders of Livingston 

Baking Company. j 


A special meeting of stockholders of Livingston! Baking- 
Company was held at the principal office of the Corpora¬ 
tion at Chicago, Ill., on the 2nd day of October, |1926, at 
eleven o’clock A. M. ! 
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The meeting was called to order by Walter D. Herrick 
who, upon motion duly made and seconded, was appointed 
Chairman of the meeting, and John Lyle Vette was ap¬ 
pointed Secretary of the meeting. 

The Secretary presented a waiver of notice of the meet¬ 
ing, signed by all the stockholders of the corporation. 

The Secretary reported that Continental Baking Cor¬ 
poration, G. G. Barber, Wade D. Holland and M. L. Liv¬ 
ingston, being all the stockholders of the corporation, were 
present in person or represented by proxy. 

The Chairman stated that the meeting had been called 
for the purpose of considering the transfer and conveyance 
of all the property and assets of the corporation. 

Thereupon, upon motion duly made and seconded, the 
following preambles and resolutions were unanimously 
adopted: 


Whereas, Continental Baking Corporation, a corpora¬ 
tion organized and existing under the laws of the State 
of Maryland, is the owner of all the outstanding shares of 
the capital stock of this corporation, except directors’ 
qualifying shares, and is also the owner, together with 
various other corporations, all of whose outstanding capi¬ 
tal stock is owned by said Continental Baking Corpora¬ 
tion, of all the outstanding shares of the capital stock of 
Continental Baking Company, a corporation organized and 
existing under the laws of the State of Delaware; and 

Whereas, it has been proposed by said Continental Bak¬ 
ing Corporation and Continental Baking Company 
36 that this corporation transfer and convey its entire 
property and assets, tangible or intangible, as of 
September IS, 1926, excepting motor vehicles which shall 
be transferred and conveyed as of January 1, 1927, to said 
Continental Baking Company, in consideration of the issu¬ 
ance to this corporation of 151 shares of the stock without 
nominal or par value of said corporation and of the as¬ 
sumption by said corporation of all existing liabilities of 
this corporation; and 

Whereas, the Board of Directors of this corporation at 
a meeting duly held on the 24th day of September, 1926, 
have deemed it advisable and for the best interests of this 
corporation to transfer its property and assets to said 
Continental Baking Company. 
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I 

Now, therefore, be it resolved, that it is advjisable and 
for the best interests of this corporation to transfer and 
convey to Continental Baking Company, a corporation or¬ 
ganized and existing under the laws of the State of Dela- 
ware, all the property and assets of every kind ajnd nature, 
tangible or intangible, of this corporation, as of Septem¬ 
ber 18, 1926, excepting motor vehicles which shal| be trans¬ 
ferred and conveyed as of January 1,1927, in consideration 
of the issuance to this corporation of 151 shares of the 
stock without nominal or par value of said corporation 
and of the assumption by said corporation of all the ex¬ 
isting liabilities of this corporation, and that the Presi¬ 
dent or a Vice-President and the Secretarv or an Assist- 

* I 

ant Secretary of this corporation be, and they are hereby 
authorized and directed to make and execute fpr and on 
behalf of this corporation all deeds, transfers' convey¬ 
ances, bills of sale, assignments, agreements and j other in¬ 
struments of transfer of the said property and assets of 
this corporation, and to deliver the same to ^aid Con¬ 
tinental Baking Company; and further 

Resolved, that from and after September 18, 1926, this 
corporation carry on its business until the actual transfer 
of its property to said Continental Baking Compatny in be¬ 
half of and as agent of said Continental Baking Company. 

There being no further business before the meeting, it 
was on motion dulv made and seconded, adjourned- 
(Signed) ‘ JOHN LYLE VETTE, 

Secretary. 
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i 

Minutes of Special Meeting of Board of Directors of 

Continental Baking Company. j 

A special meeting of the Board of Directors of Continen¬ 
tal Baking Company was held at No. 285 Madison Avenue, 
New York, New York, on the 24th day of September, 1926, 
at 4:30 o ’clock P. M. | 

The following directors were present: G. G. Barber, 
Wade D. Holland, Brayton Campbell, being all the directors 
of the corporation. i 

G. G. Barber, Chairman of the Board of Directors, pre¬ 
sided and Brayton Campbell, the Secretary, kept tjhe rec¬ 
ords. 
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The Secretary presented a waiver of Notice, signed by 
all the directors, which was ordered filed with the records. 

The minutes of the last meeting were read and approved. 

The Chairman stated that the meeting had been called for 
the purpose of considering a proposal to acquire the prop¬ 
erty and assets of Livingston Baking Company, an Illinois 
Corporation, all of whose capital stock, except directors’ 
qualifying shares, is held by Continental Baking Corpora¬ 
tion, a Maryland corporation. Thereupon, after full dis¬ 
cussion, the following preambles and resolutions were 
unanimously adopted: 

Whereas, it lias been proposed that Livingston Baking 
Company, transfer and convey its entire properties and 
assets, tangible or intangible, as of September 18, 1926, 
excepting motor vehicles, which shall be transferred as of 
January 1, 1927, to this corporation in consideration of 
the issuance of one hundred fifty-one (151) shares of the 
stock of this corporation without nominal or par value, and 
the assumption by this corporation of all existing 
3S liabilities of said corporation, and 

Whereas, in the judgment of the Board of Direc¬ 
tors of this corporation, said properties and assets offered 
to be transferred and conveyed to this corporation by said 


corporation, are desirable and useful for the business of 


this corporation, and are a good and sufficient 


considera¬ 


tion for the issuance of the shares of stock hereinbefore set 


forth, and it is deemed for the best interests of this cor¬ 


poration to acquire the said properties and assets. 

Now, therefore, be it resolved, that the proposal of said 
Livingston Baking Company to transfer and convey to this 
corporation all its said properties and assets of every kind 
and nature, tangible or intangible, including the business 
as a going concern, and the good will of said corporation, 
as of September 18, 1926, excepting motor vehicles which 
shall be transferred as of January 1, 1927, which said prop¬ 
erties and assets the Board of Directors does herebv ad- 

• 

judge and declare to be of a value equal to a value of the 
shares of this corporation to be issued therefor, and which 
said properties and assets are desirable and useful for the 
business of this corporation be, and they are hereby ac¬ 
cepted, and that the proper officers of this corporation be, 
and they are hereby, authorized and directed to accept such 
proposal on behalf of this corporation, and to take such 
steps as may be necessary to acquire said properties and 
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TOTAL 


$ 2533 923 58 


LIABILITIES AND NET WORTH 


CURRENT LIABILITIES: 

Note* Payable: 

Trade 

Sundry 

Account* Payable. 

Trade 

Affiliated 

Sundry 

Accruals: 

Interest \ 

Taxes { 

Sundry 

Total Current Liabilities 


ts 000 00 


88 117 53 


It 798 82 
t 522 11 
722 09 


26 082 82 


$ 189 180 35 


SALESMEN’S AND DRIVERS’ GUARANTY DEPOSITS 


19 038 50 


RESERVES 

FUNDED DEBT: 

Bonds Outstanding 
Mortgages Payable 

MINORITY STOCKHOLDERS’ INTEREST IN 
SUBSIDIARY COMPANIES: 

Preltrred Stock 
Common Stock 
Equity in Surplus: 

Earned 

Capita! 


TOO 000 00 


TOO 000 00 


NET WORTH: 

Capital Stock: AtMJMi 

Preferred Stock Par Value) 

Authorized (_.V*”._Shares ) 

Issued and Outstanding 830 Shares 

Less: In Treasury 933 Shares 

Common Stock (-^ Value) 

Authorized (_ __ Shares ) 

Issued and Outstanding 200,000 Shares 

Less: In Treasury Shares 

Surplus: 

Earned: 

Prior to Acquisition 
Subsequent to Acquisition 
Capital 


100 000 00 
Q OWTBT 
43 300 00 

000 000 00 


2B2 909 58 
1ST 832 28 


39 TOO 00 


1 000 000 00 


420 741 84 
185 282 89 


1 <45 734 73 


TOTAL 


2 S33 923 58 


39 
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assets and assume all existing liabilities of saicjl corpora¬ 
tion, and further 

Resolved, that the proper officers of this corporation be, 
and they are hereby, authorized and directed uppn the de¬ 
livery to this corporation of all conveyances, bil^s of sale, 
assignments, agreements, and other instruments cjf transfer 
of said properties and assets, to issue and deliver to said 
corporation, certificate for one-hundred-fifty-qne (151) 
shares of stock of this corporation without nominal or par 
value. 

There being no further business before the nieeting, it 
was, on motion dulv made and seconded, adjourned. 
(Signed) * BRAYTON CAMPBELL, 

Secretary. 

(Here follows Exhibit 1, side folio 39.) 

40 [Stamp:] United States Board of Tax j Appeals. 

Filed Jan. 16,1934. ! 

i 

United States Board of Tax Appeals, j 

i 

Docket No. 44873. j 

i 

i 

Continental Baking Company, Petitioned, 

v 

v. 

j 

Commissioner of Internal Revenue, Respondent. 

i 

I 

Notice to Clerk to Prepare Record and Transmit to Court 

of Appeals. 

To the Clerk of the Board of Tax Appeals: j 

In accordance with paragraph 4 of Rule Xxi of the 
Court of Appeals of the District of Columbia, please pre¬ 
pare a transcript, duly certified as correct, of the following 
documents and transmit the same on or before January 23, 
1934, to the Clerk of the said Court of Appeals: j 
7 The Docket entries of proceedings before the Board. 

2. Pleadings before the Board: 

(a) Petition filed June 12, 1929. 

(b) Amended answer of Respondent filed 1/22/32. 

i 
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(c) Reply by petitioner to amended answer. 

3. Findings of fact, opinion and decision of the Board. 

4. Petition for review and notice to opposing counsel, to¬ 
gether with his acknowledgment thereof. 

5. Statement of the evidence now in preparation. 
41 6. Stipulation under paragraph (d), Sec. 1002 of 

the Revenue Act of 1926, that the review shall be by 
the Court of Appeals of the District of Columbia. 

7. Stipulations between the parties as to the enlargement 
of the time for the preparation of the evidence and the 
transmission and deliverv of documents. 

8. Motion before Board to enlarge time for the prepara¬ 
tion of the evidence and the transmission and deliverv of 
documents. 

9. Copv of this notice. 

ROBT. X. ANDERSON, 

Attorney for Petitioner. 

E. BARRETT PRETTYMAN, 

General Counsel , Bureau of Internal Revenue, 

Attorney for Respondent. 



United States 


Board of Tax Appeals, Washington. 


Docket No. 44873. 

Continental Baking Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 


Certificate. 

I, B. D. Gamble, Clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 41, inclusive, 
contain and are a true copy of the transcript of record, 
papers, and proceedings on file and of record in my office 
as called for by the praecipe in the appeal as above num¬ 
bered and entitled. 

In testimonv whereof, I hereunto set mv hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 20th day of 
January, 1934. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. United States Board of Tax Appeals. 


GUY T. HELVERING, COM’r OF INT. REV. j 35 

43 [Stamp:] United States Board of TaxS Appeals. 

Filed Sep. 27,1933. j 

In the United States Board of Tax Appeals. 

I 

Docket No. 44873. 

■ 

Continental Baking Company, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Stipulation as to Enlargement of Time. ! 

It is stipulated and agreed by and between tlie parties 
hereto that the time for the preparation of evidence and 
transmission and delivery of documents to the Clerk of the 
Court of Appeals of the District of Columbia inky be en¬ 
larged to sixtv davs from September 25, 1933. 

CONTINENTAL BAKING CO.,! 

By ROBT. N. ANDERSON, j 

Attorney. 

COMMISSIONER OF INTERNAL 
REVENUE, | 

Respondent, 

Bv E. BARRETT PRETTYMAN, 

*- 

Attorney. 

Now, January 20, 1934, the foregoing stipulation enlarg¬ 
ing time certified from the record as a true copv. 

B. D. GAMBLE, 

Clerk, V. S. Board of Tax Appeals. 

44 [Stamp:] United States Board of Tax Appeals. 

Filed Sep. 26, 1933. i 

j 

In the United Slates Board of Tax Appeals. 

Docket No. 44873. 

Continental Baking Company, Petitioner!, 


Commissioner of Internal Revenue, Respondent. 

Motion. 

Now comes the petitioner and by its attorneys respect- 
fullv moves that the time for the preparation of jthe evi- 
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dence and the transmission and delivery of documents to 
the Clerk of the Court of Appeals of the District of Colum¬ 
bia be enlarged for a period ending on November 25, 1933. 
Respectfully, 

ROBT. N. ANDERSON, 

J. NELSON ANDERSON, 
Attorneys for the Petitioner. 


Now, January 20, 1934, the foregoing motion certified 
from the record as a true copy. 


B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 


45 [Stamp:] United States Board of Tax Appeals. 

Filed Jan. 16, 1934. 


United States Board of Tax Appeals. 
Docket No. 44873. 


Continental Baking Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 


Stipidation as to Enlargement of Time. 


It is stipulated and agreed by and between the parties 
hereto that the time for the preparation of evidence and 
transmission and delivery of documents to the Clerk of the 
Court of Appeals of the District of Columbia may be en¬ 
larged to tliirtv davs from November 24, 1933. 

CONTINENTAL BAKING CO., 

Petitioner. 

By ROBT. N. ANDERSON, 

Attorney. 

COMMISSIONER OF INTERNAL 
REVENUE, 

Respondent , 

Bv E. BARRETT PRETTYMAN, 

Attorney. 


Now, January 20, 1934, the foregoing stipulation enlarg¬ 
ing time certified from the record as a true copy. 

i B. D. GAMBLE, 

Clerk , U. S. Board of Tax Appeals. 


I 
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j 

46 [Stamp:] United States Board of Tax j Appeals. 

Filed Jan. 16, 1934. j 

United States Board of Tax Appeals, i 


Docket No. 44873. 


Continental Baking Company, Petitioned, 

I 

v. 

i 

Commissioner of Internal Revenue, Respondent. 
Stipulation as to Enlargement of Time, j 


It is stipulated and agreed by and between thk parties 
hereto that the time for the preparation of evidence and 
transmission and delivery of documents to the Clerk of the 
Court of Appeals of the District of Columbia majy be en¬ 
larged to thirtv days from December 24, 1933. i 

O * «/ 7 


CONTINENTAL BAKING CO., | 

Petitioner, 

Bv ROBT. N. ANDERSON, | 

Attorney. 

COMMISSIONER OF INTERNAL 
REVENUE, j 

Respondent , 

By E. BARRETT PRETTYMAN, 

Attorney. 


Now, January 20, 1934, the foregoing stipulation! enlarg¬ 
ing time certified from the record as a true copv. 

B. D. GAMBLE, 

j 7 

Clerk. U. S. Board of Tax Appeals. 


Endorsed on cover: Board of Tax Appeals. No. 6150. 
Continental Baking Company, petitioner, vs. &uy T. 
Helvering, Commissioner of Internal Revenue. Cjourt of 
Appeals, District of Columbia. Filed Jan. 23, 1934. Henry 
W. Hodges, Clerk. 


(4622-C) 




COUPT Or APPEALS —- T 

DlSTR*C~ OF ^^lumbla. 

FILED OCT 131534 


?TZ T Z'¥ a A ^ 


5T5/f 


IN THE 

Court of Appeals, district of Columbia 

October Term, 1934. 


No. 6150. 


Continental Baking Company, Petitioner, 


vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 


Appeal from the Board of Tax Appeals. 


BRIEF FOR THE PETITIONER. 


J. Nelson Anderson, 
Attorney for the Petitioner. 


Peess of Bybon S. Adams, Washington - , D. 0. 





IN THE 


Court of Appeals, ©(strict of Columbia 

I 

! 

October Term, 1934. 


No. 6150. 


Continental Baking Company, Petitioner\ 

vs. 

I 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent . j 

I 

i 

_ 

1 

i 

Appeal from the Board of Tax Appeals. | 


BRIEF FOR THE PETITIONER. 


STATEMENT OF THE CASE. 

i 

This appeal is from a decision of the United States 
Board of Tax Appeals entered on April 28, 1933, de¬ 
termining deficiencies in income taxes against the pe¬ 
titioner in the amounts of $447.42 and $2,451.92 for the 
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fiscal year ending June 30, 1924, and for the period 
July 1, 1924 to January 10, 1925, respectively (R. 19). 

This case is before this Court on a petition for re¬ 
view, filed July 27, 1933 (R. 20-23), pursuant to the 
Revenue Act of 1926, C. 37, Sec. 1002, 44 Stat. 110, 26 
U. S. C. A. 1225 (R. 20). 

Under date of April 24, 1929, the Commissioner ad¬ 
dressed a so-called deficiency letter to the petitioner, 
the Continental Baking Company, a Delaware corpo¬ 
ration, with principal office at New York, New York 
(R. 12). This letter proposed to assess and collect 
from the petitioner certain unpaid income taxes (re¬ 
ferred to above) which had been assessed on Septem¬ 
ber 24, 1927 against the Livingston Baking Company, 
an Illinois corporation, with principal office at Chi¬ 
cago (R. 12, 14), on the alleged basis that petitioner 
was a transferee of the assets of the said Livingston 
Baking Company within the meaning of Section 280 
of the Revenue Act of 1926 (R. 14). 

The liability asserted against the petitioner was sus¬ 
tained by the Board, and hence this appeal. 

The Board’s findings of fact (R. 12-14) are substan¬ 
tially correct with the exception that its findings in 
support of the proposition that the petitioner con¬ 
tracted to pay the income taxes assessed on September 
24, 1927, against the Livingston Baking Company, 
and the proposition that the petitioner was not a bona 
fide purchaser for value on September 18, 1926, of the 
assets of the Livingston Baking Company are not sup¬ 
ported by any evidence and are erroneous. 

On January 10, 1924, the Continental Baking Corpo¬ 
ration, a Maryland corporation, and separate and dis¬ 
tinct from the petitioner, became the owner of all the 
outstanding shares of capital stock of the Livingston 
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Baking Company with the exception of directors’ 
qualifying shares. (R. 13, 27, 30, 32.) j 

All the assets of the Livingston Baking Conipanv, 
excepting motor vehicles which were transferred as 
of January 1, 1927, were transferred as of September 
18, 1926, to the petitioner in exchange for 151 shares 
of its non-par-value stock, and the assumption hy the 
petitioner of all “existing liabilities” of the Living¬ 
ston Baking Company (R. 13, 14). 

The assets transferred were “of a value equal to a 
value of the shares” of stock issued therefor ($. 13) 
and the said stock was a fair consideration for the said 
assets (R. 26), it having a value as of September 18, 
1926 of approximately $10,000 per share (R. 14 ), or 
approximately $1,510,000. i 

The balance sheet of the Livingston Baking jCom- 
pany as of September 18, 1926, shows the “existing 
liabilities” assumed by the appellant (R. 26) ^diicli 
did not include Federal income taxes here in question 
(R. 14, 26). These taxes were assessed on September 
24, 1927, a little over a year later. The petitioner ful¬ 
filled its obligation and paid the liabilities listed on said 
balance sheet (R. 14, 26). I 

The stock, which petitioner transferred to the| Liv¬ 
ingston Baking Company as of September 18, JL926, 
was held by that company until April 5, 1927, >vhen 
it was transferred to the Continental Baking Corpo¬ 
ration (R. 14). 

The transfer by the Livingston Baking Compaiiy of 
its assets to the petitioner was not made with intent 


to defeat or defraud the Government of taxes (R. 


14). 
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i ASSIGNMENT 0? ERRORS. 

1. Tlie Board erred in holding and deciding that 
the petitioner was liable at law and/or in equity 
for the taxes assessed on September 24, 1927, 
against the Livingston Baking Company, for the 
fiscal year ended June 30, 1924, and the period 
July 1,1924 to January 10, 1925. 

2. The Board erred in holding and deciding that 
the respondent had met the burden of proof im¬ 
posed upon him by Section 912 of the Revenue Act 
of 1924, as amended by Section 602 of the Revenue 
Act of 1928 to show that the petitioner is liable as 
a transferee of the property of the Livingston 
Baking Company. 

3. The finding of the Board that the petitioner 
contracted to pay the income taxes assessed 
against the Livingston Baking Company on Sep¬ 
tember 24, 1927, is not supported by any evidence 
and is erroneous. 

4. The finding of the Board that the petitioner 
took over the property of the Livingston Baking 
Company without giving adequate consideration 
therefor is not supported by any evidence and is 
erroneous. 

5. The Board erred in failing to hold that the 
evidence was legally sufficient to support a find¬ 
ing that the petitioner did not contract to pay the 
income, taxes assessed against the Livingston Bak¬ 
ing Company on September 24, 1927. 

6. The Board erred in failing to hold that the 
evidence was legally sufficient to support a find¬ 
ing that the petitioner was a bona fide purchaser 
for value of the assets of the Livingston Baking 
Company as of September IS, 1926. 

7. The Board erred in ordering and deciding 
upon redetermination, that there was a deficiency 
due from the petitioner in the amount of the addi¬ 
tional taxes assessed against the Livingston Bak¬ 
ing Company on September 24, 1927, plus interest. 


ARGUMENT. 


1. The Board erred in holding and deciding that the 
petitioner was liable at law and/or in equity fpr the 
taxes assessed on September 24, 1927, against thd Liv¬ 
ingston Baking Company for the fiscal year dnded 
June 30, 1924, and the period July 1, 1924, to January 
10, 1925, and that the respondent had met the burden 
of proof imposed upon him by Section 912 of thei Rev¬ 
enue Act of 1924, as amended by Section 602 df the 
Revenue Act of 1928 to show that the petitioner is liable 
as a transferee of the property of the Livingston j Bak¬ 
ing Company. 


For the purpose of brevity, all of the assignments 
of error are argued under this general heading, j 
Under the provisions of Section 912 of the Revenue 
Act of 1924 as amended bv Section 602 of the Revenue 

» * i 

Act of 1928, the burden of proof is upon the respon¬ 
dent to show that petitioner is liable as a transferee 
of the property of the Livingston Baking Company. 

In holding the petitioner liable at law, the Bjoard 
stated: 


“the respondent has met the burden of show¬ 
ing that the petitioner is liable for the taxds in 
question under its contract with the Livingston 
Baking Company” (R. 15) (Italics supplied)| 


The Board then stated: 

“the petitioner did not introduce the contract 
in evidence” (R. 16) (Italics supplied). 

The conclusion of the Board that the respondent! has 
met the burden of proof placed upon him by statute of 
showing that the petitioner is liable under its contjract 
is clearly erroneous in the face of the statement jthat 

i 
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the contract was not introduced in evidence. It is ob¬ 
vious that an alleged liabilitv under a contract cannot 
be established unless the contract itself is established 


or proved. 

Xot onlv has the contract between the Livingston 
Baking* Company and the Continental Baking Com¬ 
pany not been produced but what evidence there is in 
the record in anvwav bearing thereon elearlv shows 
that the Continental Baking Company did not obligate 
itself to pay the taxes alleged to be due from the Liv¬ 
ingston Baking Company for the periods now in ques¬ 
tion. The former agreed on September 18, 19*26, to 
pay the “existing liabilities” of that company only, 
and it was testified to by Bravton Campbell, Secretary 
of the Continental Baking Company, and since Sep¬ 
tember 18, 1926, Secretary and Treasurer of the Liv¬ 
ingston Baking Company, that “existing liabilities” 
meant only those liabilities appearing on the balance 
sheet of September 18, 1926 (Ex. 1—R. 25). The 
Board found that said balance sheet did not include the 


additional Federal taxes for the vear ended June 30, 
1924 and the period July 1, 1924 to January 10, 1925, 
here in question (R. 14, 26). 

This balance sheet did not and could not have con¬ 
tained any reference to the taxes here in question for 
the reason that such taxes had not even been sug- 
gested, much less determined or assessed at the date 
thereof. 

The petitioner through Campbell, therefore, has of¬ 
fered clear and convincing evidence to the effect that 
there was no contractual liability on the part of itself 
to pay the taxes alleged to be due from the Livingston 
Baking Company, which evidence is uncontradicted. 
In the absence of the actual contract, it cannot be im- 
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plied that the petitioner assumed to pay obligations 
other than those specifically set out on the sai$ bal¬ 
ance sheet as of September 18, 1926, which is al&o ap¬ 
parently the date of the agreement that was entered 
into between the parties. See Commissioner v. Sam¬ 
uel Keller , 59 Fed. (2d) 499, aff’g 21 B. T. A. 84. 

Referring to contracts made for the benefit of third 
parties, the court in the case of Commissioner v. \Sa?n- 
uel Keller, supra , said: 

I 

“In such cases, the contracts should bei con¬ 
strued with at least reasonable strictness against 
the third party, who seeks to benefit by it.”j 

J ' * 

The facts in the case of American Equitable Assur¬ 
ance Company of New York v. Commissioner , 68|Fed. 
(2d) 46, aff’g 27 B. T. A. 247, cited by the Board in 
its opinion in support of its holding that there was a 
contractual liability enforceable under Section 2$0 of 
the Revenue Act of 1926 in the case at bar, are not 
analogous in any respect with the facts in the instant 
case. In that case the actual contract was befor^ the 
Board and the Court and under its terms the petitioner 
therein agreed to pay “every obligation, now outstand¬ 
ing, known or unknown, * * * and to pay all t^xes, 
Federal, State, or otherwise, if and when determined.” 

Xo such state of facts exists here and it is respect¬ 
fully submitted that the respondent has in no wayjsus- 
tained the burden of proof imposed upon him by |law. 

The Board also erred in holding that the petitioner 
was liable under “the well established doctrine that 
if one corporation takes over all the assets of another 
corporation without giving adequate consideration, 
thereby leaving the transferor without means of pay¬ 
ing its creditors, it is liable for the amount due to! the 
creditors to the value of the assets received by it”. 
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Again, the burden of establishing the petitioner’s 
liability as transferee under Section 280 of the Rev¬ 
enue Act of 1926 was on the respondent to show that 
the Continental Baking Company was not a bona fide 
purchaser for value. This he failed to do. 

The record clearly shows, on the other hand, that the 
petitioner paid the Livingston Baking Company a fair 
and adequate consideration for its assets. The testi¬ 
mony as to value is uncontradicted (R. 26), as was 
stated in Fostoria Milling S Grain Company r. Com¬ 
missioner 11 B. T. A. 1401: 

“Petitioner insists also that it paid the full 
value for the property and this assertion is sup¬ 
ported iby the record * * * this testimony as to 
value is uncontradicted * * 


The assets transferred in the case at bar were “of 
a value equal to a value of the shares” of stock issued 
therefor (Rj 32), and the said stock was a fair consid¬ 
eration for the assets of the Livingston Baking Com¬ 
pany (R. 26) having a value as of September 18, 1926, 
of approximately $10,000 per share or a total of not 
less than $1,510,000. (R. 14.) This sale by tile Liv¬ 

ingston Baking Company took place one year prior to 
the assertion by the respondent of the taxes alleged 
to be due from that company. The petitioner had not 
the slightest! intimation that any additional taxes were 
due from the Livingston Baking Company and was a 
bona fide purchaser in good faith for value. Neither 
did the Livingston Baking Company have any notice 
of the Government’s tax claim at the time of the sale. 

Furthermore, the Livingston Baking Company was 
far from being rendered solvent bv the sale. The roc- 
ord definitelv shows that as a result of the sale, it 


I 

i 


owned and held 151 shares of capital stock of thq peti¬ 
tioner from September 18, 1926, to April 5, 11)27, at 
which time they were transferred to the Continental 
Baking’ Corporation, a Maryland corporation, aiid the 
principal stockholder of the Livingston Baking! Com¬ 
pany (R. 14). Since as pointed out above, th.is| stock 
was worth approximately $10,000 per share, it is obvi¬ 
ous that the Livingston Baking Company subsequent 
to the sale of said assets, had in its possession jassets 
whose value was greatlv in excess of the amouiit nec- 
essary to pay the taxes here in question. 

In this connection it might be suggested th^t the 
transferee contemplated by the statute was thq Con¬ 
tinental Baking Corporation, the Maryland corpora¬ 
tion, and not the petitioner, the Continental faking 
Company, the Delaware corporation, as the firmer 
company was the one that actually received the jissets 
of the Livingston Baking Company without playing 
value therefor. The Continental Baking Corporation 
received these assets on April 5, 1927. It is respect¬ 
fully submitted that the petitioner should not be pe¬ 
nalized just because the respondent issued thej defi¬ 
ciency letter to the wrong corporation. 

The petitioner contends that the facts in thej case 
of Metropolitan Securities Corporation v. Commis¬ 
sioner, 19 B. T. A. 299 (Petition for review disniissed 
without written opinion by the Circuit Court of Ap¬ 
peals for the 6th Circuit, 51 Fed. (2d) 1075), aije an¬ 
alogous to the facts in the case at bar. In that! case 
the Board said on page 303 of the report: 

“The Metropolitan Securities Co. purchased 
the assets of the Union Finance Co. and, after 
making provision for the satisfaction of all of the 
known liabilities of that company, paid tb the 
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Union Finance Co. shares of its, the Metropolitan 
Securities Co.’s preferred stock, which shares 
were at least equal in value to the assets pur¬ 
chased. The seller at the conclusion of the trans¬ 
action was possessed of assets equal in value to 
those it had sold, and those assets were amply suf¬ 
ficient to meet the tax claim that was subsequently 
determined and asserted. The transaction shows 
on its face that it was not made with intent to de¬ 
fraud, and it did not amount to a fraud on any 
existing creditor, in that it did not leave the seller 
without assets or change the situs of the assets 
so that creditors could not reach them. Under 
the circumstances we are of opinion that the Met¬ 
ropolitan Securities Co. was a purchaser for value 
of the assets of the Union Finance Co., and that it 
is not liable for the taxes involved herein." 

The Board in the instant proceeding held that the 
proof did not sustain the conclusion arrived at in the 
case of Metropolitan Securities Corporation , supra , 
to the effect that the transferor “at the conclusion of 
the transaction was possessed of assets equal in value 
to those it had sold’’ on the ground that the net worth 
of assets received by the petitioner, as shown by the 
balance sheet of the Livingston Baking Company was 
$1,645,724.73 (which might have been greater than ac¬ 
tual value) while the value of the stock transferred was 
$1,510,000. The record shows that the stock as of Sep¬ 
tember 18, 1926 was worth approximately $10,000 per 
share (R. 14) and that consequently, the value of the 
stock transferred was not $1,510,000 but approximately 
$1,510,000. It is entirely possible that the value of the 
stock transferred was more than $1,510,000, especially 
when coupled with the additional facts that it was un¬ 
derstood at the time of the transfer that the assets 
were “of a value equal to a value of the shares” of 
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I 

stock issued therefor (R. 32), and that the uncontra¬ 
dicted testimony showed that the capital stock; deliv¬ 
ered in exchange for the assets was a fair considera- 
tion for same (R. 26). Be that as it may, herej again 
the Board overlooked the proposition that the burden 
was on the respondent to show that the stock gijven in 
exchange for the assets did not represent a fair and 
adequate consideration therefor. The respondent 
offered no proof on this phase of the matter whatso¬ 
ever. The Board’s finding in this respect is a^so in¬ 
consistent with its finding that the transfer bv the Liv- 
ingston Baking Company of its assets to the petitioner 
was not made with intent to defeat or defraud thd Gov¬ 
ernment of taxes (R. 14). 

i 

The Board in its opinion, quoted at length fropi the 
case of Signal Gasoline Corporation v. Commissioner, 
25 B. T. A. 532. This case is not applicable, ho\yever, 
to the instant case for there the petitioner was h new 
corporation organized to acquire all the assets qf the 
taxpayer corporation, subject to certain liabilities, in 
exchange for common stock. In the instant cas(», the 
stock transferred already had a value as of September 
18, 1926, of approximately $10,000. The Board might 
well have continued its quotation from the Signal Gaso¬ 
line Corporation case, supra, for the analysis in' that 
decision of the differences between that case an(l the 
case of Metropolitan Securities Corporation, supra, 
is very striking. Petitioner continues the quotation 
from the Signal Gasoline Corporation case, supra, 
where the Board left off (page 534): 

i 

“We think the petitioner is liable as transferee 
of the Signal Gasoline Company. The contract 
whereby petitioner acquired the assets provides 
for a reorganization and should be attended jwith 
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all the liabilities thereto. There was no arm’s- 
length purchase and sale of assets such as would 
free the purchaser of any liability to the creditors 
of the old company. 

“Our conclusion here in no wav conflicts with 
our [decision in Metropolitan Securities Corpora¬ 
tion, 19 B. T. A. 299. We there recognized the 
above quoted rule, but held it inapplicable on the 
facts presented. There, the purchasing company 
had been in business for many years prior to its 
acquisition of the Union Finance Company and 
had substantial assets other than those acquired at 
that\time. * * *” (Italics supplied) 

The case of Waterproofed Products Company r. Com¬ 
missioner, 25 B. T. A. 648, also cited by the Board, is 
inapplicable, for like the Signal Gasoline Corporation 
case, supra , ‘‘the new corporation was in every sub¬ 
stantial sense a reincorporation or reorganization of 
the old, with the same assets and business acquired for 
stock” 

The Board there said: 

“It is well settled tlicit where one corporation 
sells its assets to another for stock of the latter 
which is issued direct lv to the stockholders of the 
seller, thus leaving the seller without assets to 
satisfy its creditors, the purchaser is liable to the 
creditors of the seller to the extent of the value 
of the assets received, as such a sale is a fraud 
upon,the creditors and the purchaser is a party to 
the fraud. Woodley Petroleum Company, 16 B. 
T. A. 253: United States v. Capps Manufacturing 
Company, 15 Fed. (2d) 528; McWilliams v. Excel- 
sior Coal Company, 298 Fed. 884.” 

It is obvious that the essential facts in the Water¬ 
proofed Products case have no parallel to those of the 
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case at bar. Here, stock worth approximately $1,- 
510,000 was delivered to the seller, the Livingston Bak¬ 
ing Company, on or about September 18,19*26, and held 
by that company until April 5, 1927, when it; trans¬ 
ferred it to its stockholder, the Continental Baking 
Corporation (R. 14). j 

The decision in the Waterproofed Product is case 
continues (p. 650): I 


“This rule has been applied to cases where the 
consideration paid was capital stock of tlije pur¬ 
chasing corporation delivered to the seller |where 
the transaction resulted in a fraud upon creditors. 
Hibernia Insurance Company v. St. Louis New 
Orleans Transportation Company, 13 Fedj 516; 
American Rail wav Express Companv v. Common¬ 
wealth, 190 Ivy. 638; 228 S. W. 433.’’ 

I 

Such was not the situation in the instant case.! The 
Board found as a fact that the transfer was notimade 
to defeat or defraud the Government of taxes (P^. 14). 

Again in the Waterproofed Products case, i\ was 
stated (p. 650): | 


i 

“It is also well established that where aj new 
corporation is organized to take over assets of 
another corporation for stock, the new company 
being simply a reincorporation or reorganization 
of the old, with the same assets and business, the 
new corporation is liable for the debts of th(j old. 
See Central Rv. v. Paul, 93 Fed. 878; Hibernia 
Insurance Company v. St. Louis & New Orleans 
Transportation Company, supra; Northern picific 
Rv. v. Boyd, 228 U. S. 482. See also Thompson 
on Corporations, Sec. 6517, and cases cited in notes 
in 11 L. R. A. X. S. 1110; 32 L. R. A. X. S. *616; 
47 L. R. A. X. S. 1058.” 


i 
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The record clearly shows that the petitioner was not 
a new company (a reorganization or reincorporation of 
an old company). Its stock was worth approximately 
$10,000 per share at the time of the transfer. It was 
an established and going concern (R. 14). 

Finally, the Board in the Waterproofed Products 
case said (p. 651): 

“We think that the facts in this case distin¬ 
guish it from our decision in the Metropolitan Se¬ 
curities Corporation, 19 B. T. A. 299.’’ 


The Board also cited the case of IT esf Texas Refin¬ 
ing c0 Development Company r. Commissioner, 25 B. 
T. A. 1254, as holding the transferee corporation liable 
even though the stock which is exchanged for the 
assets of the transferor corporation was shown to 
have a value equal to the net value of the assets. This 
decision was, however, reversed by the Circuit Court 
of Appeals 5 for the Tenth Circuit, 68 Fed. (2d) 77. 
The Court hold that no transferee liabilitv existed and 


that the transfer of the assets in no wise prejudiced 
the claims of creditors because full value was paid. 
The following quotation from the court's opinion is 
applicable to the instant case (p. SI): 


“There is no contention that the transfer to the 
Col-Tex Company was made to defraud either 
past or future creditors of the West Texas Com¬ 
pany. Indeed, the transfer was made in good 
faith for a valuable, fair, and adequate consid¬ 
eration, * * 


In the case of Fostoria Milling & Grain Company v. 
Commissioner. 11 B. T. A. 1401, the Board held the 
transfer was bona fide and that the transferee corpora¬ 
tion was not liable for taxes of the transferor where 
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organized by certain of the stockholders of the trans¬ 
feror corporation and other parties not previously 
identified with the transferor, in consideration cif the 
assumption of all its then known liabilities. The Board 
said (p. 1408): j 

“We cannot find the slightest evidence ip the 
record of bad faith on the part of the taxpayer or 
petitioner in connection with this transaction. 
There is no indication in this sale of assets bf an 
intent to defraud or defeat the claims of creditors. 
The contrarv is clearlv shown bv the facti that 
the sale provided specifically for the payment of 
everv indebtedness then known to the taxpaveir and 
that all of these debts were paid by the purchaser 
on taking the property.” 

i 

The Board in Kinnett-Odom Company v. Commis¬ 
sioner , 19 B. T. A. 1124, in discussing the matter of 
burden of proof, said (p. 1125): 

“In cases arising under section 280 the burden 
of proof to establish the liability of the transferee 
(petitioner) is on the respondent. In the recent 
case of Metropolitan Securities Corporal iopi, 19 
B. T. A. 299, we had this question before usj, and 
it was there held that, where the transferee 
poration purchased all the assets of the taxi 
and paid the taxpayer therefor in shares of its 
capital stock and no fraud was shown, there} was 
no liabilitv on the transferee, because the! tax- 
payer had assets out of which the taxes could!have 
been collected. In the instant case there |s no 
evidence that the transferor, Kinnett Coal k Ice 
Co., was left insolvent by the transfer of part of 
its assets. The respondent introduced no evidence 
to show the value of the cash, notes receivable and 
accounts receivable, and stock on hand which were 
retained bv the Kinnett Coal & Ice Co. at the time 
it transferred its land, buildings and machinery to 


cor- 
>aver 
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petitioner. Xo evidence was introduced to show 
that after such transfer of part of its assets the 
Kinnett Coal & Ice Co. was not able to satiscfy 
tally the Government's claim for taxes as well as 
its other creditors. The respondent has not sus¬ 
tained the burden of proof and we hold that the 
petitioner is not liable.’’ 

In the case at bar the respondent has not so much as 
intimated that the Livingston Baking Company was 
unable to satisfy fully the Government’s claim for 
taxes. On the contrarv, the record shows definitelv 
and unequivocally that the Livingston Baking Com¬ 
pany after the transfer in question was entirely sol¬ 
vent and was in possession of assets the value of which 
was many, many times the amount of the taxes alleged 
to be due from it for the period in question. 

In Eirlnsirc Prescription Pharmacy. life. v. Com¬ 
missioner. 21 B. T. A. 33, the Board again considered 
a similar situation as obtains in the case at bar. It 
said on page 35 of the report: 

“The Commissioner seeks to collect certain ad¬ 
ditional taxes from the petitioner on the ground 
that it is a ‘transferee’ within the meaning of Sec¬ 
tion 280 of the Revenue Act of 1926 on account of 
assets received from Lewis B. Chase shortly after 
incorporation. The substance of what occurred 
was that Chase, who was the owner of a drug 
business, formed the petitioner corporation and 
transferred thereto assets having a net value of 
approximately $50,000 in consideration for the 
issuance to him of the corporation's entire stock 
then issued (except certain qualifying shares). 
By a separate transaction, but carried out at or 
about the same time, ('base sold to the petitioner 
a stock of liquors, which had been retained by him 
in the sale of the drug business, for $25,100, re- 
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ceiving payment in notes which were subsequently 
paid. So far as the record goes the transfer of 
assets for stock and the sale of liquors for 'notes 
were for a fair consideration, and bona hide in 
every respect. In any event, the burden of Estab¬ 
lishing’ that a fair consideration was not received 
or that the transactions were not bona fide ijested 
upon the Commissioner. Chase testified tli^it he 
had no known creditors at the date of the trails- 

i 

fer and that assets then held by him were | suffi¬ 
cient to take care of any contingent liabilities 
which then appeared possible of arising. 

‘‘In view of the foregoing, we are of the opjinion 
that the petitioner is not a ‘transferee’ withijn the 
meaning of section 280 of the Revenue Act of) 1920 
and therefore the contention of the Commissioner 
that the petitioner is liable for the taxes of Chase 
which arose prior to the transfer must be denied. 
Metropolitan Securities Corporation, 19 B. If. A. 
299, and Kinnett-Odom Company, 19 B. r Ii. A. 
1124. It is of no more materiality that Chasie af¬ 
terwards disposed of the stock received by! him 
(perhaps without receiving full consideration 
therefor) and that he subsequently sustained 
losses in other ventures which made him insolvent 
by 1927 and rendered it impossible for the (Com¬ 
missioner to collect the tax in question from jliim, 
than if he had received cash and squandered it. 
Certainly, if cash had been received by Chase in¬ 
stead of stock and notes, we would not sav tliat a 
‘transferee’ situation exists as contemplated by 
the statute and we think a like conclusion ljnust 
follow from the record before us. Cf. Fostjoria 
Milling &. Grain Co., 11 B. T. A. 1401.” 1 

! 

The respondent has in no way sustained the burden 
of proof which is his by showing that the Continental 
Baking Corporation was not a bona tide purchaser! for 
value. ! 
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For reasons heretofore stated in petitioner’s argu¬ 
ment, the findings of the Board that the petitioner con¬ 
tracted to pay the income taxes assessed against the 
Livingston Baking Company on September 24, 1927, 
and that the petitioner took over the property of the 
Livingston Baking Company without giving adequate 
consideration therefor are not supported by any evi¬ 
dence and is erroneous. 

Likewise, for reasons heretofore stated in petition¬ 
er’s argument, the Board erred in failing to hold that 
the evidence was legally sufficient to support findings 
that the petitioner did not contract to pay the income 
taxes assessed against the Livingston Baking Com¬ 
pany on September 24, 1927, and that the petitioner 
was a bona fide purchaser for value of the assets of the 
Livingston Baking Company as of September 18, 1926. 


CONCLUSION. 

It is respectfully submitted that the Board of Tax 
Appeals erred in deciding upon redetermination, that 
there was a deficiency due from the petitioner of addi¬ 
tional taxes assessed against the Livingston Baking 
Company on September 24, 1927, in the amounts of 
$447.42 and $2,451.92 plus interest, for the fiscal year 
ended June 30, 1924, and the period July 1, 1924 to 
January 10, 1925, respectively. 

It is also respectfully submitted that the judgment 
and order of the Board of Tax Appeals should be re¬ 
versed, and the case be remanded with direction to 
enter **Xo deficiency” against the petitioner. 

J. Xelsox Anderson, 
Attorney for the Petitioner. 
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In the United States Court of Appeals 
for the District of Columbia 

_ 

| 

No. 6150 | 

Continental Baking Company, petitioner 

7 

v 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 

-- 

i 

O.Y PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES HOARD OF TAX APPEALS j 

i 

BRIEF FOR THE RESPONDENT 

I 

I 

OPINION BELOW 

| 

The only previous opinion in this case is tliat of 
the Board of Tax Appeals (R. 12-19), whijch is 
reported in 27 B. T. A. 884. j 

JURISDICTION 

This appeal involves income taxes for the fiscal 
year ended June 30, 1924, and for the period July 
1, 1924, to January 10, 1925, in the amounts of 
$447.42 and $2,451.92, respectively, and is t^ken 
from the decision of the Board of Tax Appeal.4 en¬ 
tered April 28, 1933 (R. 19). This case is brought 
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to this Court by petition for review filed July 27, 
1933 (R. 20), pursuant to the provisions of Sections 
1001-1003 of the Revenue Act of 1926, c. 27, 44 
Stat. 9, as amended by Section 1101 of the Revenue 
Act of 1932, c. 209, 47 Stat. 169. 

QUESTION PRESENTED 

Whether petitioner is liable for the taxes of the 
Livingston Baking Company as a transferee under 
Section 280 of the Revenue Act of 1926. 

STATUTES AND REGULATIONS INVOLVED 

The Revenue Act of 1926, c. 27 44 Stat. 9 pro¬ 
vides in part as follows: 

Claims Against Transferred Assets 

Sec. 280. (a) The amounts of the follow¬ 
ing liabilities shall, except as hereinafter in 
this section provided, be assessed, collected, 
and paid in the same manner and subject to 
the same provisions and limitations as in 
the case of a deficiency in a tax imposed by 
this title (including the provisions in case 
of delinquency in payment after notice and 
demand, the provisions authorizing distraint 
and proceedings in court for collection, and 
the provisions prohibiting claims and suits 
for refunds) : 

(1) The liability, at law or in equity, of a 
transferee of property of a taxpayer, in re¬ 
spect of the tax (including interest, addi¬ 
tional amounts, and additions to the tax pro¬ 
vided by law 7 ) imposed upon the taxpayer 


I 

. 

by this title or by any prior income, excess- 
profits, or war-profits tax Act. 

(2) The liability of a fiduciary und^r sec- 
tiion 3467 of the Revised Statutes in respect 
of the payment of any such tax frqm the 
estate of the taxpayer. Any such liability 
may be either as to the amount of tax ^hown 
on the return or as to any deficiency in tax. 
* * * (U. S. C. App., Title 26s Sec. 

1069.) ; 

The Revenue Act of 1928, c. 852, 45 Stat. 791, 
provides in part as follows: 

Sec. 602. Board of Tax Appeals—'Trans¬ 
feree Proceedings. J 

Title IX of the Revenue Act of 1924, as 
amended, is further amended by adding at 
the end thereof two new sections to read as 

i 

follows: 

44 TRANSFEREE proceedings I 

44 Sec. 912. In proceedings before the 
Board the burden of proof shall be upbn the 
Commissioner to show that a petitioner is 
liable as a transferee of property of a tax¬ 
payer, but not to show that the taxpayer 
was liable for the tax. * * *” (U.| S. C. 

Supp. VII, Title 26, Sec. 619.) 

Treasury Regulations 69, promulgated under the 
Revenue Act of 1926: j 

Art. 1291. Claims in cases of transferred 
assets .—The amount for which a transferee 

I 

of the property of a taxpayer is liable, ^t law 
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or in equity, and the amount of the personal 
liability of a fiduciary under section 3467 of 
the Revised Statutes, in respect of any in¬ 
come or profits tax imposed by Title II of 
the Revenue Act of 1926, or by prior Acts, 
whether shown on the return of the taxpayer 
or determined as a deficiency in the tax, shall 
be assessed against such transferee or such 
fiduciary, as the case may be, and collected 
and paid in the same manner and subject to 
the same provisions and limitations as in the 
case of a deficiency imposed by Title II of 
the Revenue Act of 1926, except as herein¬ 
after provided. The provisions relating to 
delinquency in payment after notice and de¬ 
mand and the amount of interest attaching 
because of such delinquency, the authoriza¬ 
tion of distraint and proceedings in court 
for collection, the prohibition of claims for 
abatement and claims and suits for refund, 
the filing of a petition with the Board of Tax 
Appeals, and the filing of a petition for re¬ 
view of the Board's decision, are included 
in the sections and articles relating to de¬ 
ficiencies in tax imposed by Title II. 

The term “transferee’’ as used in this 
article includes an heir, legatee, devisee, dis¬ 
tributee of an estate of a deceased person, the 
shareholder of a dissolved corporation, the 
assignee or donee of an insolvent person, the 
successor of a corporation, a party to a re¬ 
organization as defined in section 203, and 
all other classes of distributees. * * ^ 
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STATEMENT 

The facts may be summarized as follows (jR. 25- 
33): | 

Petitioner is a corporation organized unc^er the 
laws of the State of Delaware (R. 28). Livingston 
Baking Company (hereinafter referred to as Liv¬ 
ingston) is a corporation organized under the laws 
of the State of Illinois (R. 32). Continental Bak¬ 
ing Corporation (hereinafter referred to a$ Cor¬ 
poration) is a corporation organized under th^ laws 

of the State of Maryland (R. 27). 

* ! 

At all times material herein, Corporation Owned 

all the outstanding capital stock of Livingston and 
owned or controlled all the outstanding capital 
stock of petitioner (R. 27-28). 

During the year 1926 Corporation and petitioner 
proposed to Livingston that it transfer ^11 its 
assets to petitioner in exchange for 151 shares of 
petitioner’s stock and the assumption by petitioner 
of all its existing liabilities. Pursuant to sudji pro¬ 
posal Livingston transferred all its assetsj both 
tangible and intangible, including the business as 
a going concern and the good will, to petitioner for 
which it received 151 shares of petitioner’s capital 
stock. The transfer was made as of September 18, 
1926, except the motor vehicles, which were trans¬ 
ferred as of January 1, 1927 (Respondent’s! Exs. 
A, B, and C, R. 27-33). Such stock on the d^ite of 
the exchange was worth approximately $10,0Q0 per 
share (R. 14). ! 

j 

I 
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The balaiice sheet of Livingston as of September 
18,1926, shows total liabilities, exclusive of capital 
stock, of $888,198.85 and assets of a value of $2,- 
533,923.58 (Petitioner’s Ex. 1). The Federal taxes 
involved in this appeal are not included in the lia¬ 
bilities listed on the balance sheet and have not been 
paid by petitioner (R. 26). Brayton Campbell, 
secretary and treasurer of Corporation and Liv¬ 
ingston, and secretary of petitioner, testified that 
it was his understanding that petitioner was to as¬ 
sume onlv the liabilities revealed in the balance 
•> 

sheet and that such liabilities were paid. He fur¬ 
ther testified that the 151 shares of stock delivered 
to Livingston in exchange for its assets was a fair 
consideration for said assets (R. 26). 

At a meeting of the board of directors of Living¬ 
ston held on September 24,1926, the treasurer was 
authorized and instructed to direct petitioner to 
pay to Corporation any and all dividends declared 
upon the stock received in exchange for its assets 
(Respondent’s Ex. A, R. 29). The stock which 
petitioner transferred to Livingston was held by 
that company until April 5,1927, when it was trans¬ 
ferred to Corporation, owner of all the stock of 
Livingston.! Livingston thereafter remained in 
existence but was inactive (R. 14). 

On September 24,1927, additional taxes were as¬ 
sessed against Livingston in the amounts of $447.42 
and $2,451.92 for the fiscal year ended June 30, 

1924, and the period July 1, 1924, to January 10, 

1925, respectively. Such amounts never have been 
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paid. In a letter dated April 24,1929, the Commis¬ 
sioner proposed the assessment of such aijuounts, 
plus any accrued penalty or interest, against the 

i 

petitioner as transferee of the assets of Livingston 
(R. 14). The Board of Tax Appeals affirnjied the 
action of the Commissioner (R. 19.) 

SUMMARY OF ARGUMENT 

Petitioner assumed “all existing liabilities” of 
Livingston and included in such existing liabilities 
are the taxes involved in this appeal. At the time 
of the transfer all the events had occurred which 

i 

fixed the amount of the tax and determined the lia- 

i 

bility of Livingston to pay it. Bookkeeping entries 
are not conclusive. j 

It is well settled that where assets of one corpo¬ 
ration are exchanged for stock of another,] thus 
stripping it of its tangible property, creditor^ may 
follow the assets into the hands of the transferee. 

Where the parent company causes one of its sub¬ 
sidiaries to transfer all its assets to another of its 
subsidiaries, the transferee will not be heard tb say 
that it is not liable for the taxes of the transferor. 

I 

I 

ARGUMENT 

i 

! 

The only question presented in this ca^e is 
whether petitioner is liable in law or in equity, as 
a transferee, for the additional taxes asserted by 
the respondent to be due from the Livingston Bak¬ 
ing Company for the fiscal year ended January 30, 
1924, and for the period July 1, 1924, to January 
10. 1925. j 
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Section 280 of the Revenue Act of 1926 provides 
that the amount for which a transferee is liable 
shall be assessed, collected, and paid in the same 
manner as an ordinary deficiency, and Section 912 
of the Revenue Act of 1924, as amended by Section 
602 of the Revenue Act of 1928, provides that the 
burden of proof is on the Commissioner to show 
the liability of the transferee, but not to show the 
correctness of the determination of the tax liabilitv 

•s 

of the transferor corporation. 

The Commissioner assumed the burden of proof 
and placed in evidence before the Board the min¬ 
utes of a meeting of the board of directors and of 
a meeting of the stockholders of Livingston author¬ 
izing and directing the transfer and conveyance of 
all its property of every character to petitioner and 
reciting therein the terms and conditions of such 
conveyance and transfer (Exs. A and B, R. 27-31). 
Respondent also introduced the minutes of a meet¬ 
ing of the board of directors of petitioner which 
authorized its officers to accept the transfer of Liv¬ 
ingston’s assets, to assume the existing liabilities, 
and to deliver in exchange for the assets 151 shares 
of petitioner’s capital stock (Ex. C, R. 31-33). 

By assuming all existing liabilities at the time 
of the transfer, petitioner assumed the taxes in¬ 
volved in this appeal, even though at that time they 

had not been determined bv the Commissioner. At 

* 

the time of the transfer all the events had occurred 
which fixed the amount of the tax and determined 
the liability of Livingston to pay it. The amount of 
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the tax mav have been unknown, but it was hot un- 
knowable. United States v. Anderson, 269 U. S. 
422; Uncasville Manufacturing Co. v. Commis¬ 
sioner, 55 F. (2d) 893 (C. C. A. 2nd); and United 
States v. Armstrong, 26 F. (2d) 227 (0. C. Aj. 8th). 

Petitioner argues that it is not liable for th^ taxes 
because they were not shown or included in t^e lia¬ 
bilities listed on the balance sheet A company’s 
books reflect onlv what its officers choose to record. 
Very often liabilities exist which are not recorded 
on a company’s books. Depreciation goes op year 
after year, vet many taxpayers do not accrue it. 
That the liability did not appear on the books |at. the 
time of the transfer of the assets is not material; 
bookkeeping entries are not conclusive. Doyle v. 
Mitchell Bros. Co., 247 U. S. 179. i 

Petitioner’s witness, Campbell, who was secre¬ 
tary of petitioner and Livingston, testified that it 
was his understanding that the petitioner was to 

assume onlv the liabilities revealed in the balance 
%* 

sheet as of September 18,1926. However, the} min¬ 
utes of the petitioner are a written admission by the 
petitioner of its liability, which is not overcome by 
his understanding to the contrary. 

The petitioner bound itself to pay all existing 
liabilities of Livingston. This obligation wgs en¬ 
forceable by the Government in an action in equity 
and was therefore a liability 44 at law or in eqhity” 
within the meaning of Section 280 of the Revenue 
Act of 1926. Warner Collieries Co. v. United 
States, 63 F. (2d) 34 (C. C. A. 6th); American 
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Equitable Assurance Co. v. Helvering , 68 F. (2d) 
46 (C. C. A. 2nd). 

The fact that a claim for taxes is unknown at 
the date of transfer will not prevent its assertion 
against a transferee. Heyward v. United States, 
2 F. (2d) 467 (C. C. A. 5th) ; In re Glover-Mc- 
Connell Co., 9 F. (2d) 683 (N. D. Ga.). 

In Heyward v. United States, supra, a partner¬ 
ship in 1919 transferred all its assets to a corpo¬ 
ration in exchange for its stock. The corporation 
continued in the business formerly carried on by the 
partnership until December 1922, when it was ad¬ 
judicated a bankrupt. In 1923 the Commissioner 
assessed additional excess-profits taxes against the 
partnership for the year 1917 and filed his claim 
with the trustee of the estate of the bankrupt cor¬ 
poration. The district court allowed the Govern¬ 
ment *s claim and was affirmed by the Circuit Court 
of Appeals for the Fifth Circuit. 

In its opinion the court said (p. 467) : 

The liability of the partnership was for 
a tax. That tax accrued in 1917, and then 
became a lien against the property of the 
partnership. The corporation took this 
property subject to the tax lien, because it 
had notice through the former partners, 
Marshall and Crandall, who are chargeable 
with notice, although the assessment was not 
recorded until after the partnership assets 
were acquired. 

In In re Glover-McConnell Co., supra, the facts 
were substantially the same as in Heyward v. 
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United States, supra, except that the partnership 
assets were transferred to a corporation in th| year 
1920 and the additional taxes against the partner¬ 
ship for 1917 were assessed in March 1923. | The 
district courr allowed the claim and in its opinion 
said (p. 686) : 

So far as the assets delivered over % the 
partnership to its successor corporation are 
concerned, they were charged with a lidn for 
this tax, though its existence was not I then 
apparent and the amount had not been fexed, 
the corporation being charged with notice 
through its officers, the former partners. 
Heyward v. United States (C. C. A.) 2 F. 
(2d) 467. j 

Petitioner also argues that it gave a fail! and 

i 

adequate consideration for the assets, and therefore 
it is not a transferee under Section 280 of the Reve¬ 
nue Act of 1926. But it is now well settled that 

i 

where the assets of a corporation are transferred 
to another corporation in exchange for stock, credi¬ 
tors may follow the property into the hands ojf the 
transferee for the purpose of collecting their 
claims. Especially is this true when the stock so 
paid is turned over to the transferor’s stockholders, 
under circumstances where actual or implied 
knowledge of this fact rests in the transferee, thus 
stripping the transferor of all assets. Col-Tex Re¬ 
fining Co . v. Commissioner, 68 F. (2d) 77, 81 (0. C. 
A. 10th); Jennings, Neff & Co. v. Crystal Ice Co., 
128 Tenn. 231; Altoona v. Richardson, 81 Kans. 

I 

I 

i 

i 

i 
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717; American Railway Express Co. v. Common¬ 
wealth, 190 Ky. 636; Grinell v. Detroit Gas Co., 112 
Mich. 70; Hibernia Ins. Co. v. St. Louis & New 
Orleans Transp. Co., 13 Fed. 516 (E. D. Mo.) ; Cen¬ 
tral Improvement Co. v. Cambria Steel Co., 210 
Fed. 696, 706 (C. C. A. 8th). 

The cases proceed on the ground that a creditor 
should not be compelled to surrender his claim 
against real tangible assets and look for payment 
alone to stock of another corporation. Thus in 
Col-Tex Re fin inf/ Co. v. Commissioner, supra, the 
court said (p. 81): 

Where the entire consideration for the 
transfer is stock of the transferee corpora¬ 
tion and the stock is delivered to the stock¬ 
holders of the transferor, or it is contem¬ 
plated that it will be distributed to them, 
leaving the transferee corporation without 
means to respond to its creditors, the trans¬ 
feree corporation is liable for the debts of 
the transferor. Wesco Supply Co. v. El 
Dorado L. & W. Co., — Ark. —, 155 S. E. 
518; Shadford v. Detroit Y. & A. A. Ry ., 
130 Mich. 300, 89 N. W. 960; Grenell v. De¬ 
troit Gas Co., 112 Mich. 70, 70 N. W. 413; 
Fletcher Cvc. Corporations (Perm. Ed.), 
See. 7127. 

Again in Jennings, Neff & Co. v. Crystal Ice Co., 
supra, it was said (pp. 237-238) : 

Creditors of the old corporation cannot 
be required to look alone to the stock and 
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bonds which were substituted for the real, 
tangible assets of that corporation. The 
value of securities so substituted is mbre or 
less problematical, and creditors should not 
be forced to surrender their claim against 
available, visible assets and transfer such 

7 i 

claim to new securities. Their remedy can¬ 
not thus be hindered and impaired fir the 
benefit of stockholders. 

All the outstanding capital stock of petitioner 
and Livingston was owned or controlled byj Con¬ 
tinental Baking Corporation, the parent company. 
With such control it must be assumed that tlifc par¬ 
ent company dictated the policies of its subsid¬ 
iaries. In fact, the minutes of a meeting of the 
board of directors and of the stockholders of Liv¬ 
ingston (Exs. A and B) recite that “it has been 
proposed by said Continental Baking Corporation 
and Continental Baking Company that thi^ cor¬ 
poration transfer and convey its entire property 
and assets * * * to said Continental Baking 

Company'’ (K. 28). Thus we have the situation 
of where the parent company causes one of its 
subsidiaries to transfer all its assets to another 

i 

subsidiary, leaving the one without assets t(j) pay 
its taxes, and then the other one comes before this 
Court and argues that it is not liable as a transferee 

i 

because it gave in exchange 151 shares of it3 cap¬ 
ital stock, which were immediately transferred to 
its own parent company. 


i 
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It is submitted that petitioner is a transferee of 
the assets of Livingston Baking Company and is 
liable for its taxes in accordance with Section 280 
of the Revenue Act of 1926. 

CONCLUSION 

It follows that the decision of the Board of Tax 
Appeals is correct, is in accordance with law, and 
should be affirmed. 

Respectfully submitted. 

Frank J. Wideman, 
Assistant Attorney General . 
Sew all Key, 

Ellis N. Slack, 

Special Assistants to the Attorney General . 

October 1934. 
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